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UNI TED STATES DEPARTMENT OF JUSTI CE
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P-ROGCEEDI-NGS
(9:00 a.m)

JUDGE JULIUS: On the record. Today is
July 7th, 2026. This is Day 6 in the matter of
Schedul es of Controlled Substances: Proposed
Reschedul i ng of Marijuana, DEA Docket Nunber
1362, Hearing Docket Nunber 26-96.

"Il start wth taking appearances
today. Governnent Counsel, who do you have here
on behal f of the Governnent?

MR. LONICH  Yes, Your Honor. For the
Governnent, Jarrettd Lonich, David Mley, Kayla
Krei nheder, and Mack Swan.

JUDCGE JULIUS: Thank you, Counsel.

And on behalf of Smart Approaches to
Mari j uana, who do we have?

MR MN CHOLS: Good norning, Your
Honor. John McNi chol s, Chase Harrington, and
Luke Ni foratos on behalf of Smart Approaches to
Mar i j uana.

JUDCGE JULIUS: And for the opposed
states?

MR. McNICHOLS: For the opposed states,
John McNichol s, Chase Harrington, acconpani ed by
Decl an Hurl ey.
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JUDGE JULI US: Thank you, Counsel.

On behal f of Kenneth Finn, MD.?

MR, KENNEALLY: Good norning, Your
Honor . Patrick Kenneally for the record,
K-E-N-N-E-A-L-L-Y, along with Connor M ghell,
MI-GHE-L-L.

JUDGE JULIUS: Okay.

MR. EVANS: And David Evans, Your Honor.

JUDCGE JULIUS: Thank you, Counsel.

And on behalf of DU D Victim Voices?

MR.  KENNEALLY: Good norning, Your
Honor. Patrick Kenneally on behalf of DU D
Vi ctimVoices, as well as Connor M ghell.

JUDCGE JULIUS: And on behalf of National
Drug and Al cohol Screening Association?

MR EVANS: | -- I'malso wth DU D

JUDGE JULIUS: M apol ogies, M. Evans.

MR. EVANS: David Evans.

JUDCGE JULIUS: And on behal f of National
Drug and Al cohol Screening Associ ation?

MR. EVANS: David Evans, Your Honor.

JUDGE JULI US: Thank you very nmuch. And
| have, according to our attendance sheet, that
Tennessee Bureau of Investigation is not planning

on attending today, nor is Phillip Drum PharnD.
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Anyone here on behalf of either of those parties?

(No response.)

JUDGE JULIUS: GCkay. That's consistent
wi th our attendance roster. Thank you, everyone.

W were ready for Wtness 2 on Smart
Approaches to Marijuana. Are you ready to call
your second w tness?

MR McN CHOLS: W are, Your Honor.
Smart Approaches to Marijuana calls Dr. Luli
Aki nfiresoye.

JUDCGE JULIUS: Ckay. |If sonmeone can go
get her.

MR. McNICHOLS: Can you show her to the
W t ness stand?

THE COURT OFFICER  Yes. [|f you wll
follow nme, ma'am

JUDGE JULIUS: Good norning, ma'am (o
ahead and step up on the witness stand. And
before you have a seat, |let ne swear you in.
Pl ease rai se your right hand.
VWHEREUPON

LULI R AKI NFI RESOYE

was called as a wtness by Counsel for Smart
Approaches to Marijuana and, having been first

duly sworn, assunmed the wtness stand, was

Neal R. Gross and Co., Inc.
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exam ned and testified as follows:

JUDCGE JULIUS: Thank you very nuch. You
may have a seat. Let ne give you sone quick
I nstructions about the process of testifying,
just for clarity of the record. Please wait
until any question is fully asked before
begi nni ng your answer.

Pl ease pause before beginning your
answer to see if the question draws an objection.

| f you hear the word "objection," just pause.
"Il deal with the objection, and then |'I|

i nstruct you whether you should answer or not.
| f you need the question repeated at that tine,
you can ask for repetition.

If at any tine you get a question you
don't understand, just say that you don't
understand the question before you try to answer.
| f you answer a question, the Court will assune
t hat you understood the question. Ckay?

THE W TNESS: Ckay.

JUDCGE JULIUS: Thank you very nuch.

THE W TNESS: Thanks.

JUDGE JULIUS: M. MNi chol s?

DI RECT EXAM NATI ON

BY MR McNI CHOLS:

Neal R. Gross and Co., Inc.
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Q M'am can you please state your full
name for the record?

A Luli Akinfiresoye.

Q Gkay. Can you speak a little bit closer
to the m crophone --

A  Yes.

Q -- just for purposes of the record?
Thank you, ma'am Can you verify for the record
and for the Court that you and |I have never net
bef ore today?

A  Yes.

Q And you and | have made no effort to
coordi nate your testinony or what you're going to
say today. |s that correct?

A Correct.

Q How long have you worked for the Drug
Enf orcenent Adm nistration, ma' anf

A Over 10 years.

Q Ckay. And do you work in a particular
section or wunit or division of the Drug
Enf or cenent Adm ni strati on?

A | work with the D version Division,
specifically Wi th t he Dr ug and Chem cal
Eval uati on Secti on.

Q In very summary and general terns,

Neal R. Gross and Co., Inc.
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ma' am what does the Drug and Chem cal Eval uation
Section do?

A W evaluate drugs and chem cals for
abuse liability, and we al so draft regulations to
place those wthin the CSA the Controlled
Subst ances Act.

Q Thank you. And is the Drug and Chem cal
Eval uati on Section sonetines referred to as DCE?

A Currently, yes, it is referred to as
DOE. Yes.

Q Ckay. If 1 refer to it by that
shorthand, will you know what |'mtal ki ng about
t oday?

A Yes, Sir.

Q Al right. Thank you. Wat is your
hi ghest | evel of education, Dr. AKkinfiresoye?

A | have a Ph.D. in pharnmacol ogy.

Q And where did you get that from nma' anf?

A From Howard University.

Q Ckay. And in general terns, ma'am what
Is the science of pharnmacol ogy?

A  Pharmacol ogy deals with the study of
drug interaction within the body and how t he body
responds to the drug, so pharmacodynam cs and

phar macoki neti cs.
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Q Ckay. Do you teach pharnacol ogy, ma' anf?
A Yes, sir,
Q \Were?
A At Northern Virginia Community Coll ege.
Q And how | ong have you been teaching

t here?

A Over 15 years.

Q Ckay. And have you aut hor ed
publ i cati ons on pharnmacol ogy as well, ma' anf?

A Yes, Sir.

Q Approxi mately how many?

A More than 15.

Q Ckay. And have you previously testified
as an expert w tness on pharnmacol ogy as wel | ?

A Yes, Sir.

MR MNICHOLS: Ckay. At this point,
Your Honor, we would tender Dr. Akinfiresoye as
an expert in the science of pharnmacol ogy.

JUDGE JULIUS: She wll be provisionally
accepted as an expert in conpliance with the
prelimnary order that this Court issued
regardi ng expert w tness testinony.

MR. McNI CHOLS: Thank you.

JUDGE JULIUS: Thank you, M. MN chol s.

MR. McNICHOLS: Thank you.
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BY MR MN CHOLS:

Q And in your role in the Drug and
Chem cal Eval uation Section, or DOE, do you
eval uate drugs of abuse?

A Pretty nmuch, yes.

Q Ckay. And you evaluate them for
pur poses of scheduling wunder the Controlled
Subst ances Act as wel | ?

A  Yes.

Q GCay. And in the course of doing so, do
you prepare sonething called an eight-factor
anal ysi s?

A  Yes.

Q Al right. And in broad strokes, ma'am
what is an eight-factor anal ysis?

A It's an analysis required under the
Control |l ed Substances Act to eval uate the abuse
potential and liability of a drug before it can
be placed within the -- a given schedule of the
CSA.

Q GCay. And in 2024, ma'am in connection
wth this rescheduling, did you prepare an
eval uati on of marijuana?

A | provided a scientific docunent on the

sci ence of marijuana.
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Q Ckay. And did that scientific docunent
take the formof an eight-factor anal ysis?

A Correct.

Q Al right. And in preparing that
docunent, did you review the published scientific
literature on marijuana?

A Yes.

Q D dyoureviewthe literature onits
potential for abuse?

A  Yes.

Q ©Ddyou also reviewthe literature on
its potential nedical uses?

A  Yes.

Q And did you also review information from
dat abases, for exanple, on the diversion and
di stribution of marijuana?

A Yes.

Q And did you also review information from
dat abases on its societal effects?

A  Yes.

Q Gay. And did you also, in the course
of preparing your eight-factor analysis, review
the eight-factor analysis that had been prepared
by the Departnent of Health and Human Services on

mari j uana?

Neal R. Gross and Co., Inc.
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A | looked at it, yes.

Q And you're famliar with its contents,
are you not, nma' anf

A To an extent.

Q Al right. 1've placed in front of you
a docunent that says on the front of it SAM
Exhibit 7. Do you have that in front of you,
ma' anf

A Yes, sir,

MR. McNICHOLS: And could you pl ease
pass that up, those binders? Thank you. And we
have one com ng for Your Honor as well. And
you'll -- 1 think you'll find it behind Tab 2,
Your Honor .

JUDGE JULIUS: Oh.

MR. McNICHOLS: Thank you.

BY MR MN CHOLS:

Q And, Dr. Akinfiresoye, do you recognize
SAM Exhi bit 7?2

A  Yes.

Q And what is that docunent, m' anf

A It's the scientific review that we
conducted on the science of marijuana.

Q Ckay. And it's the one that vyou
prepared i n Decenber of 20247

Neal R. Gross and Co., Inc.
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Yes. It's the one we submtted, yes.
Did you say, "The one we submtted"?

Correct.

O >» O >

Ckay. And it's also acconpanied by a
sworn declaration fromyou and a curriculumvitae
of yours. |Is that also correct?

A Correct, yes.

MR McNICHOLS: Al right. And at this
poi nt, Your Honor, we would nove SAM Exhi bit 7
I nto evi dence.

JUDCGE JULIUS: Any objection?

MS. KREI NHEDER: No obj ection, Your
Honor. The Governnent would like to request if
the wtness would |ike sone water.

JUDGE JULIUS: Oh, certainly. M' am
woul d you like -- do you have sone over there?
Wul d you |i ke sone?

THE WTNESS: There is sone, yes.

JUDGE JULIUS: On, perfect.

THE W TNESS: Thanks.

JUDGE JULIUS: Do you have a cup as
wel | ?

THE W TNESS: Yes.
JUDGE JULIUS: Okay. SAM Exhibit 7 wll

be adm tted, w thout objection.
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(Wher eupon, the above-referred
to docunent was received into
evi dence  as SAM  Exhi bi t
No. 7.)

MR McNICHOLS: Thank you. May we

publish it electronically?

JUDCGE JULI US: Yes.

MR. McNI CHOLS: Thank you.

BY MR McNI CHOLS:

Q Al right. W'Ill -- we'll go through it
as we -- and, m'am did you prepare this
docunent in your role as a DEA enpl oyee?

A  Yes.

Q Al right. And before you submtted it,
to use your word, did you get sign off from other
people in the Drug and Chem cal Evaluation
Section?

A  Yes.

Q And you prepared it in coordination with
ot her coll eagues fromw thin DEA correct?

A Correct, yes.

Q GCkay. And the first page on the report,
page 13, and is this the first page of the
report, ma' anf?

A Yes, sir.

Neal R. Gross and Co., Inc.
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Q Ckay. And you see at the front of it it
has the logo of the Drug and Enforcenent
Adm nistration and the U 'S Departnent of

Justice, correct?

A Correct.

Q Cay. |Is this an official DEA docunent?
A  Yes.

Q Al right. And do the contents of this

docunent correspond to the scheduling factors
that the DEA is supposed to consider under the
Control |l ed Substances Act?

A The content or the -- the add-ins?

Q Say again?

A Can you clarify your question, please?

Q Do the contents of this docunent, the
materials that you put together that conprise it,
do they correspond to the -eight scheduling
factors that DEA considers under the Controll ed
Subst ances Act ?

A  The docunent was drafted to mmc the
eight -- the factors required for control.

Q And you -- did you say "mmc the
factors"?

A Using the sane titles, correct. Yes.

Q Ckay.

Neal R. Gross and Co., Inc.
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A O the eight factors.

Q It provides -- it provides information
as to each of those factors, correct?

A To an extent, yes.

Q Al right. Gkay. And does -- and you
prepared this for the Notice of Proposed

Rul emaki ng on marijuana, correct?

A  No.
Q You did not?
A Yes.

Q Could you go to page 4 of this docunent,
ma'an? And this is part of your -- no. Al
right. And |I'mon paragraph 13. This is -- you
-- are you -- are you with ne, ma' anf

A Yes, sir.

Q Ckay. And this is paragraph 13 of a
decl aration that you swore to in Decenber of
2024, correct?

A Correct, yes.

Q GCkay. And what you wote here in
paragraph 13 is, "The attached docunent, titled
Mari j uana: Scientific Know edge, serves to
provide the information sought by the NPRM" Do
you see that, ma' anf

A Yes, sir.

Neal R. Gross and Co., Inc.
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Q Ckay. And NPRMrefers to Notice of
Proposed Rul emaking. Does it not?

A Correct, yes.

Q And in this case, the NPRM was t he NPRM
for marijuana, correct?

A Correct.

Q Al right.

A Your question was, did | prepare this
for the NPRM No, | did not.

Q GCkay. WwWell, in light of what you have
witten there in paragraph 13, ma'am why do you
say that you did not prepare this for the NPRW?

A It said to provide the information
sought by the NPRM So the NPRM had gaps in
data, and ideally, when we publish an NPRM we
al so publish an eight-factor analysis. 1In this
case, that did not happen because one was not
done.

Q Wiat was not done, nm' anf

A The scientific -- the eight-factor
anal ysis was not conplete at the tinme of the
NPRM and we needed nore data. Data was | acking.
W needed nore information. So the scientific
docunent provided the general know edge of the

sci ence of marijuana.
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Q | see. And you provided it because in
the DEA you saw gaps in what -- in the

information that was already part of the record.

A Correct.
Q Correct?
A Yes.

Q Gay. And you and -- and the docunent

that you're providing or that you created was

intended to fill those gaps.
A Correct.
Q Is that correct?
A Correct.

Q Thank you, ma'am Thank you. And does
this docunent represent -- that -- that is -- go
to the report, please. To use your phrase,
ma' am scientific docunent, does this scientific
docunent represent the DEA's current state of
know edge on marijuana as it existed in Decenber
of 20247

A Correct, yes.

Q Gkay. Wiich was just a year and a half
ago, correct?

A Yes.

Q Ckay. And does this docunent attenpt to

summari ze the DEA' s knowl edge on marijuana as it

Neal R. Gross and Co., Inc.
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relates to the Controll ed Subst ances Act?

A Correct, yes.

Q Al right. And do you stand by
everything that you wote in this docunent,
ma' anf

A  Yes.

Q Gkay. Has this docunent ever been
super seded by anot her eight-factor analysis by
DEA since you created this?

A Not to ny know edge.

Q Gkay. The first part of this docunent |
want to go to, ma'am is the section on currently
accept ed nedi cal use, which appears at page 36.
And did you cover the currently accepted nedical
use of marijuana under factor 3 of the
ei ght-factor analysis, ma' anf

A Yes, sir.

Q Ckay. And at the tine that you wote
this, as we established, you possessed HHS s
ei ght-factor analysis, which was prepared a year
earlier or so, correct?

A  Yes.

Q Al right. And you knew at the tine you
wote this that HHS s eight-factor analysis

applied a two-part test to the question of

Neal R. Gross and Co., Inc.
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currently accepted nedi cal use.

A Correct.

Q Correct?

A  Yes.

Q Ckay. But, nevertheless, in your

analysis in this docunent, you applied the
five-factor test, correct?

A Correct.

Q Al right. And you did that even
knowi ng that there was a nmenorandum fromthe
O fice of Legal Counsel that said you could use
the two-factor test, correct?

M5. KREI NHEDER: nbj ection, Your Honor.

JUDCGE JULIUS: What's the objection?

M5. KREI NHEDER: That's a | eading
guesti on.

JUDGE JULIUS: It is a |eading question.
Do you want to rephrase, Counsel ?

MR. McNICHOLS:  Your Honor, under -- |
understand the federal rules of evidence are not
-- are guiding rather than binding here. But
under the Federal Rule 611, because this wtness
iIs currently enployed by ny adversary, |I'm
all oned to ask | eadi ng questi ons.

And, noreover, she is testifying here

Neal R. Gross and Co., Inc.
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consistent with a Touhy notice. It will be nuch
easier for me to keep this exam nation within the
confines of the things she's allowed to testify
toif I"'mallowed to be very direct with these
guesti ons.

JUDCGE JULIUS: | can give you sone
| eeway there. Do | understand that there is a
Touhy letter out there that provides the scope of
what she's allowed to testify to? Have we been
provi ded, as the Tribunal, a copy of that? It
m ght be hel pful for our records to -- to have a
copy of that.

MR. McNICHOLS: We have a copy. W will
provide it now to Your Honor.

JUDGE JULIUS: Thank you. Just in case
there are any objections related to that, | want
to be able to --

MR. McNI CHOLS: Yeah.

JUDGE JULIUS: -- see the scope. Thank
you.

So overruled. 1'Il allow the question
as the circunstances nake sense to ne.

MR. McNI CHOLS: Thank you, Your Honor.

BY MR MN CHOLS:

Q At the tine you did your anal ysis of

Neal R. Gross and Co., Inc.
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currently accepted nedical use, na'am as you
wote in your report, you were aware that the
O fice of Legal Counsel had issued a nmenorandum
stating that the two-factor analysis was okay,
correct?

A Yeah. That it can be -- it can be

accepted if DEA chooses to.

Q I -- I'"msorry. Alittle slower?
A It can be accepted if DEA chooses to.
It was -- it was ny understanding that, you know,

DEA could use it if they want to.

Q O not wuse it if they wanted to,
correct?

A That's ny own personal opinion.

Q GCkay. But in this particular analysis
here, you didn't use the two-factor analysis,
correct?

A Correct.

Q You wused the five-factor analysis,
correct?

A Correct.

Q R ght. Wich was the analysis that you
-- you've used in all other evaluations for
currently accepted nedical use, correct?

A Correct.
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Q GCkay. And the decision to apply the
five-factor analysis rather than the two-factor
anal ysis, that was a decision that you nade in
conjunction with your other colleagues within the
DEA, correct?

M5. KREI NHEDER: (bj ection, Your Honor.

JUDCGE JULIUS: Hold on.

M5. KREI NHEDER: That's outside the
scope of the Touhy authorization. The
decl aration doesn't discuss the decision-nmaking
process behind which test was used.

JUDCGE JULIUS: And duddid you have a

response to the objection, M. MN chol s?

MR. McNICHOLS: Yeah. There is a
di scussion on the page that we're show ng here,
under the paragraph that begins April 11, 2024,
where the wtness -- the docunent that the
W t ness prepared explains that they were in
possession of the opinion by the Ofice of Legal
Counsel that said they could use a two-part test,
but then they decided not to, right? And they
deci ded they were not bound by that.

VWhat |'mtrying to understand here,
consistent with the phrasing in this paragraph,

I's, how did they cone to the decision to apply
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the five-part test rather than the two-part test?
And the current question that's under objection
Is sinply, was this a collective decision, or was
It an individual decision?

JUDCGE JULIUS: | do see that, nunber 2,
t he Decenber 2024 decl aration of the doctor and
its attachnents marked in a separate but rel ated
proceedi ng as Governnent Exhibit 4 in Hearing
24-44. |t is -- this questionis related to
information that is contained in that attachnent,
so I'll allowthe question.

MR. McNICHOLS: Thank you.

BY VR McNI CHOLS:

Q Dr. Akinfiresoye, the -- the decision to
apply the five-factor test rather than the
two-factor test, was that a decision that you
made by yourself or in conjunction -- in
di scussion with your coll eagues at DEA?

A |t was in conjunction with ny coll eagues
wi thin the Drug and Chem cal Eval uation Secti on.
Q Gkay. And you and your coll eagues
decided to apply the five-factor test because it
was consistent with what you' ve al ways done,

correct?

A Correct. And it's been upheld in court
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previ ously.
Q Correct. And you thought it was a
better test than the two-factor test, correct?
M5. KREI NHEDER: (bj ection, Your Honor.
MR McNICHOLS: You may answer. Oh,
sorry.
JUDGE JULIUS: Hold on.
Basi s of the objection?
M5. KREI NHEDER: Again, this is outside
the Touhy authorization letter.
JUDGE JULI US: Response?
MR.  MN CHOLS: This is entirely
consistent wth the -- with the fact that they
did an analysis of both the two-factor and the
five -- or at least as they explained the
deci si on- maki ng here, chose one over the other.
W' ve established this was a collective
decision. W've established DEA did not think it
had to follow the two-factor test, and I'mtrying
to under st and t he | ogi c behi nd this
organi zation's decision to apply that rather than
the other one. This is directly wthin the scope
of what's covered in this particul ar paragraph.
MS. KREI NHEDER:  Your Honor, may we add

sonet hi ng?
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JUDGE JULIUS: Go ahead, Counsel.

M5. KREINHEDER: W thin the scientific
data review that is subject to the Touhy
aut horization letter, there's no discussion of
this topic besides this one paragraph that we can
see on the screen right now

MR. McNICHOLS: The -- this is --

M5. KREI NHEDER:  There's no di scussi on
of why the decision was nmade to use one test over
t he ot her.

JUDGE JULIUS: M. MNi chol s?

MR. McNI CHOLS: This paragraph expl ains
the basis for thinking they could depart fromthe
two-factor test. This is included within the
scope of what she's allowed to testify to. In
t he course of asking her questions about this, as
| understand it, I'mnot limted to just asking
her to read fromwhat she wote and can ask for
the |l ogic underlying these decisions and the
decision to apply the test that they did.

And nmy only question at this point is
whet her they chose this particular test rather
than the other one, which was an option to them
because it was better.

JUDCGE JULIUS: | do tend to agree with
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you, M. McN chols. | think nunber 2 is nore
expansive than just asking her to read the
docunent, so | wll allow the question.

MR. McNICHOLS: Thank you, nma'am

BY MR MN CHOLS:

Q M question to you, Dr. Akinfiresoye, is
you and your colleagues in the Drug and Chem cal
Eval uati on Section deci ded to apply t he
five-factor test rather than the two-factor test

because you thought it was a better test,

correct?

A "Better" is not the right word. It was
-- it's a-- it's a nore conprehensive test.

Q I'lIl settle for nore conprehensive.

Thank you, nma'am And you were aware, though, in
general terns, of the confines of the two-factor
test. Were you not?

A  Yes.

Q D dthat test nake sense to you as a
phar macol ogi st ?

A Scientifically, no.

Q And why didn't it make sense?

A It lacked chemstry. It |acked
consi derati on for safety. | t | acked

consi deration for efficacy.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com



© 00 N oo o b~ W DN PP

N DN N DD DD P P P PP PP PP PP PP
o b~ W N P O © 00 N O O b W N B+, O

1360

Q And those were all things that you hoped
to provide by conducting your analysis under the
five-factor test, correct?

A Correct.

Q Andit's fair to say that those were all
t hi ngs that you thought shoul d have been provi ded
in the HHS s analysis but which were not
provided. Correct, ma' anf?

A | can't --

Q | apologize. | think you had said that
the HHS's two-factor analysis | acked information
on efficacy and safety and chem stry. |s that
what you sai d?

A Correct, yes.

Q And you thought the HHS shoul d have
provi ded anal yses of those subjects, correct?

A For drug approved for nedicine, it's a
-- It's an inportant requirenent.

Q Exactly. And -- and you were filling
that gap, correct?

A Correct, yes.

Q Right. And under the five-factor test
that you applied, ma'am in order for a drug to
have a currently accepted nedical use, it has to

pass all five factors. |Is that correct?
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A To an extent, yes.

Q Gay. And am|l right, then, that if it
fails even one of the factors, even one of the
five factors, it does not have a currently
accepted nedical use, correct? Let nme wthdraw
t he questi on.

Let me -- | think I can help you with
this, Dr. Akinfiresoye. My | direct you into
your report?

A  Yeah.

Q Thank you. |If you go down to the -- up
there, the paragraph begins "H storically," which
I's now on display here.

The sent ence t hat begi ns,
"Specifically," and you tell nme if | read this
correctly. It states, "Specifically, wth
respect to a drug that has not been approved by
FDA, in order for that drug to have a currently
accepted nedical use in treatnent in the United
States, DEA and HHS have required that the
subst ance denonstrate all five of the foll ow ng
el ements,"” and then you list the elenents. Do
you see that, nma'an?

A Yes, sir.

Q GCay. So ny -- ny question to you is,
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then, if a drug fails any one of the five factors
of the five-factor test, it does not have a
currently accepted nedical use, correct?

A There's a designation that may differ,
but in general, yes.

Q Ckay.

A Yes.

Q GCkay. And just to reiterate here, you
conducted an anal ysis of marijuana based on the
scientific evidence as to all five of these
factors, correct?

A Correct.

Q And then you set themforth in your
findings in the report, correct?

A Correct.

Q And these were the findings of the DEA,
correct?

A O the Drug and Chem cal Eval uation
Secti on.

Q The Drug and Chem cal Eval uation Section
of the Drug Enforcenent Adm nistration, correct,
ma' anf

A Correct, yes.

Q Ckay. And aml correct in reading this

report that as to all five of the factors, as to
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each of them nmarijuana failed. |s that correct?

A On the chemstry and -- and for it to be
reproduci bl e, yes. Adequate safety studies, yes.
Adequate and well-controlled studies proving
efficacy adequate, yes. The drug nust be
accepted by qualified experts, that can be
debated. And the science -- the scientific
evi dence nust be wi dely avail able, that can al so
-- can be debat ed.

Q Gay. So if | understand your testinony
correctly, ma'am you're saying that by your
anal ysis, marijuana passed factors 1, 2, and 3,
and whether it passed 4 and 5 coul d be debat ed.
Is that a fair sunmary of your testinony?

A  Yes.

Q Al right. Wll, let's walk through
these. Al right? The first one is that of the
drug's chem stry bei ng known and reproduci bl e.

Do you see that, ma' anf

A Yes, Sir.

Q Gay. And do we now have up on screen
here at page 37 of the docunent your analysis on
factor 1, correct?

A Yes, sir.

Q Al right. And on the subject of the
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drug's chem stry bei ng known and reproduci bl e,
what you wote is, "The chem cal constituents in
marijuana, including Delta-9-THC and other
cannabi noids, vary significantly across different
marijuana strains. Mrijuana has nmany strains
with high variability in the concentrations of
Del ta-9-THC, the main psychoactive conponent, as
wel | as other cannabi noids and conpounds. In
addi tion, the concentrations of Delta-9-THC and
ot her cannabi noi ds nmay vary between strains."”

And then you wote, "Due to the
variation of the <chemcal conposition in
marijuana strains, it is not possible to derive a
st andardi zed dose. Marijuana is not a single
chem cal and does not have a consistent and
reproduci bl e chem cal profile with predictable or
consistent clinical effects.” |Is that what you
wote, ma' anf?

A Yes.

M5. KREI NHEDER: nbj ection, Your Honor.

MR. McNICHOLS: Ckay.

JUDGE JULIUS: What's the nature of the
obj ecti on?

MS.  KREI NHEDER: Again, this is a

| eadi ng question. He's just reading from her
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report straight to her.

JUDGE JULIUS: And the question was
just, is that what it says? It is |eading, but
"1l allowit. She --

MR. McNICHOLS: Thank you, Your Honor.

JUDGE JULIUS: The Court can read as
wel | .

BY MR McNI CHOLS:

Q |Is that what you wote, na'an?

A Yes, Sir.

Q GCay. Now, as | read this, at no point
in this discussion in your paragraph do | see any
finding by DEA that this substance -- marijuana
-- actually passes the test of known and
reproduci ble chem stry. Do you see that | anguage
i n here anywhere?

A Yes, Dbecause nmarijuana is not a
subst ance.

Q \Were did you -- what do you nean
marijuana i s not a substance, ma' anf

A A substance is a single nolecular
entity.

Q | see. And a single nolecular entity,
it -- in order to be a drug that vyou're

evaluating, it has to be a singular nol ecul ar
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entity. |Is that correct?

A Under the Controll ed Substances Act,

yes.

Q R ght. And marijuana is not that,
correct?

A Correct, yes.

Q Ckay. Now let's go on to your
di scussion, in other words, of the safety

studies, which is below that, begins on page 37
of 106 and then goes over to page 38. Are you
there, ma' an?

A Yes, Sir.

Q GCkay. And in this section, you wote
that there were considerable -- there is --
wi t hdr awn.

You wote, "The considerable variation
in the chemstry of marijuana results in
di fferences In safety, bi ol ogi cal,
phar macol ogical, and toxicological paraneters
anong the various marijuana sanples.”

And then at the end of this paragraph,
you noted, "One observed trend is the increased
use of high Delta-9-THC and | ow CBD naterial in
recreational and nedical marijuana markets."

And then you al so wote, "Additional
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findings highlight that state markets are
dom nated by high THC products.”
Do you see that, ma' anf
A Yes, sir,
Q And do you agree with ne, ma'am that
THC is the intoxicating substance wthin
marij uana, correct?

A Delta-9-THC, yes.

Q I'msorry?

A Delta-9-THC, yes.

Q Delta-9-THC Thank you for the
correction. Ri ght . And am | correct in

under standi ng, ma'am that the increased use of
hi gh Del ta-9- THC and markets dom nated by high
THC products, that's inconsistent wwth safety.

s it not, ma'anf

A Correct, yes.

Q GCkay. And in this section of your
report, ma'am did you docunent any finding that
mari j uana had adequate safety studies?

A Marijuana, again, is not a drug, so no.

Q R ght. And got it. Now, on the subject
of the third factor -- that is, adequate and
wel | -control |l ed studies proving efficacy -- the

first line you wote there was, "There are no
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adequate and well-controlled studies that
determ ne nmarijuana's efficacy.” Do you see
that, ma'anf

Yes, sir.

Did you -- what did you say?

> O >

Yes.

Q Gay. And that was the DEA' s finding as
to marijuana. Was it not?

A Qur finding wthin the Drug and Chem cal
Eval uati on Secti on.

Q Got it. And based on that finding,
therefore, marijuana -- and al so because, as you
testified, it's not a drug; therefore, it failed
the third factor of efficacy. Didit not, nma' anf

A It failed t he third factor of
wel | -controll ed and sufficient studies to prove
it's efficacious.

Q Rght. It failed the third factor of
the currently accepted nedical use anal ysis,
correct?

A Yes.

Q Ckay. And you went on fromthere
actually to tal k about sone of the conditions
that were currently being treated by marijuana in

state prograns in -- in the remainder of the
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paragraph. Do you see that, m' anf

A Yes.

Q And anong the conditions that vyou
observed were then being treated by nmarijuana in
state prograns were: chronic pain, glaucons,
anxi ety, and nausea. Do you see that?

A Yes.

Q GCay. And at the tinme you wote this --
wel I, w t hdrawn.

What you went on to say, though, was
that the fact that marijuana is being used to
treat those conditions wthout FDA approval can
have serious safety risks. That was what you
wote, correct?

A Correct, yes.

Q And in witing that, you were quoting
directly fromthe FDA. Wre you not?

A  Yes.
Q And that fact -- that is, the use of
unapproved narijuana, right, to -- to treat these

conditions, was a matter of great concern to the
FDA as well. Was it not?

A | would imagine at the tine they wote
t hat, yes.

Q And in fact, you actually wote that in
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your report, did you not, nma' anf?

A Correct.

Q On the first page.

A Correct, yes.

Q Rght. Now, at the tine that you wote
this, you were aware that HHS had concl uded t hat
as——- at l|least as to sone of those indications
that you have |listed here, that there was, in
fact, a currently accepted nedical use for
marij uana, correct?

A Correct.

Q Ckay. But you disagreed with that,
correct?

A Correct.

Q And you disagreed with that as to each
of their findings of currently accepted nedical
use, correct?

A Correct. As | was -- when | was -- when
| did this, it's to evaluate cannabis in general,
not just the FDA-approved drug product that we
have.

Q R ght. Cannabis in general.

A Correct.

Q And then, also, just still on the

subj ect of efficacy, you went on to a |ater
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section in your report, at pages 41 and 42, where
you discussed several <clinical studies on
marijuana in particular for the pain indication.
Are -- are you at the bottom of page 41, nm' an?

A Yes, sir.

Q Gay. And is this the section of your
report where you di scussed narijuana and -- and
the clinical trials on marijuana as it pertained
to the pain indication?

A Correct.

Q Al right. Now help ne -- just walk
through this with ne, ma'am But it |ooked |ike
-- W t hdrawn.

When you reference a nane in one of the
citations, is that the nane of the author of the

study or the researcher?

A  Yes.
Q Ckay. And here -- let's go through and
count these up. | saw the nane Abrans, \Will ace,

and Strand on page 41. And then over on page 42,
| saw additional names of Schuster, Thomas,
Zhang- Janes, Boehnke, Maskal, and A fson. And
are those all studies that you cited in this
particular discussion on clinical research

assessing nmarijuana's therapeutic effects?
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A As related to pain, yes.

Q Gay. And I -- 1 counted themup to be
about nine different studies. |s that consistent
wi th your recollection, m' an?

A  Yeah.

Q GCay. And am|l right that at |east the
-- the DEA' s read, or the Drug and Chem cal
Eval uation Section's read, of all these studies
Is that as to the pain indication they show that
marijuana did not work and in sone instances
actually made things worse. Correct?

A Yeah. The data wasn't clear enough.
There wasn't clear data to support the use of
marijuana for the treatnent of chronic pain.

Q R ght. But at |least the studies that --
that you found showed that in sone cases it
actually nmade chronic pain worse, correct?

A  Yes.

Q And in listing these particular studies
In your report, m'am were you going out of your
way to find negative studies on narijuana as a
treatnment for pain?

A No.

Q Now anot her study that you cited in your

report over on page 55 actually showed that not
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only did marijuana not help, but it frequently
resulted in cannabis use disorder when offered as
a treatnent. Do you recall that?

A  Yes.

Q Gkay. Andin --in -- wthdrawn.

Now, as part of this analysis of
marijuana as a therapy, you al so anal yzed whet her
usi ng marijuana coul d reduce reliance on opioids,
did you not?

A Dd I evaluate to see if marijuana could
reduce -- reduce reliance on opioid?

Q Yeah. D d you evaluate data on -- or
studi es on that issue, ma' anf

A Yeah. There were studies that were
reviewed that nmade that concl usion.

Q Ckay. Wwll, let's go down to that, to
page 42 of your report. And this is the section
of your report where you discuss the studies
whi ch anal yze the rel ati onship between marijuana
use and opioid use. Correct?

A Correct.

Q Okay. And as | read this section,
agai n, the nanes of the authors here were Cano,
Bryson, Fleisthler, Phillips and Gazmarari an,

Hasin, Kim Tornohlen, Neilson, and Nguyen. Wre
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those all authors whose studies you cited here,
ma' anf

A Yes, sir.

Q And, again, I'mcounting themup. You
tell me if | have it wong. | counted nine
different studies in this section. Does that
sound right?

A Correct.

Q Gkay. And based on your read of these
studies, they all appeared to show that marijuana
did not work in reducing opioid overdose deat hs,
correct?

A Yes. There were m xed findings.

Q Ckay. And they also showed that
marijuana -- excuse the -- that marijuana did not
work in reducing the adverse effects of opioid
use, correct?

A  Sone studies, yeah, did say that.

Q Rght. And -- and they al so show t hat
marijuana did not work in reducing opioid use,
correct?

A Correct.

Q And those were all findings by the Drug
and Chem cal Eval uation Section, correct?

A Correct.
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Q R ght. And here again, in review ng
t hese studies and putting themin your report,
were you goi ng out of your way to find negative
studies on marijuana and its relationship to
opi oi d use?

A Not at all.

Q D dyou say not at all?

A  Yes.

Q And on the fourth factor of currently
accepted nedi cal use, which you addressed at
page 38 of 106, what you wote there, beginning
at the bottom of page 38, was that "Currently,
there is no consensus of opinion anbng experts
concerning the nedical utility of marijuana for
use in treating specific recogni zed disorders."”
Do you see that, ma' anf

A Yes, sir.

Q And for that reason, therefore --

THE COURT REPORTER:  Sorry.
BY VR MN CHOLS:

Q -- you would have --
THE COURT REPORTER: Sorry.
MR McNICHOLS: |'msorry.
THE COURT REPORTER | didn't hear the

response to that question.
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JUDGE JULIUS: Could you just repeat
your | ast answer?

THE WTNESS: Oh. Yes.

MR McNI CHOLS: kay.

JUDGE JULIUS: Thank you.

BY MR McNI CHOLS:

Q And for that reason, m'am as to
factor 4 -- that is, the acceptance of qualified
experts -- marijuana did not pass that factor
either, correct?

A M own scientific opinion, yes.

Q And then the last factor -- well, hold
on. You say -- you say "ny own scientific
opinion." But, ma'am the -- the docunent that

you prepared represented the consensus vi ew of
you and your colleagues in the Drug and Chem cal
Eval uation Section. Did it not, ma' anf

A Yes, Sir.

Q Right. So, in other words, the
consensus opi nion of you and your coll eagues in
the Drug and Chem cal Eval uation Section was that
mari juana did not pass the fourth factor of the
five-factor analysis, correct?

A W didn't wite that there, but --

Q But that was your opinion, correct?
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A That's -- that's why | said it's ny own
scientific opinion. But in the docunment we
drafted, it's not -- we didn't wite that there.

Q R ght. But --

A But in nmy own scientific opinion, yes,

because marijuana is not a drug. It's -- it's a
-- yes. It's not an approved drug. It's not a
drug. As such it cannot -- it does not have -- a

doctor cannot wite a prescription for it.

Q R ght.

A It's not a drug.

Q And because it's not a nolecule, it
can't pass the test, correct?

A It couldif -- if you find -- if -- if
it beconmes a drug, but it's not a drug. So,
yeah, | don't see how it can.

Q ot it. Got it. And then on the fifth
factor of the scientific evidence being wdely
avai |l abl e, what you wote there in the first
sentence was, "The currently avail able data and
information on marijuana is not sufficient to
address the chem stry, pharnacol ogy, toxicol ogy,
and effectiveness," correct?

A Correct.

Q And that was a finding by the Drug and
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Chem cal Eval uation Section. Ws it not, ma' anf?

A Correct.

Q Wiich neant that marijuana, again, can't
pass this factor, correct?

A It can.

Q But it didn't, correct?

A Because the data is just -- it's -- it's
not consi stent.

Q Right. And because the data on
marijuana as to this factor is not consistent,
therefore, marijuana did not pass this factor of
the test, correct?

A The factors say scientific evidence nust
be wi dely avail abl e.

Q Right. And it's not, correct?

A Because there's no drug tied to it, yes.

Q Now, in the course of preparing your
findings on the five-factor analysis, did you
notice that your findings appeared to be in
tension or conflicting with the findings of HHS
on currently accepted nedi cal use?

A Correct.

Q And is it fair to say, then, that in
comng to the conclusions that you did, you

rejected HHS s concl usions, correct?
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A | didn't --

M5. KREI NHEDER: (bj ecti on.

THE WTNESS: -- nake any concl usi on.

JUDGE JULIUS: Hold on. What's the
obj ecti on?

M5. KREI NHEDER: Again, this is outside
of the scope of the witten docunent that she's
aut horized to testify to, outside of the Touhy
aut hori zati on.

JUDCGE JULIUS: M. MN chol s?

MR. McNICHOLS: Well, she's acknow edged
that there was sone tension between the
concl usi ons that she reached and those that she
was aware that HHS reached. It appears as
t hough, based on the discussion that we've
recently had, that in fact it didn't pass any of
the five factors that she's outlined. What |
want to value or understand at this point is
whet her in the course of reaching this opinion
they were actively rejecting the HHS anal ysis as
unsound and unfounded.

JUDGE JULIUS: | do think it's within
the scope of nunmber 2. | wll allowit.

MR, McNICHOLS: Thank you.

BY MR McNI CHOLS:
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Q Just ny question, ma'am in the course
of reaching vyour findings, or the Drug and
Chem cal Evaluation Section's findings, on
marijuana and a currently accepted nedical use --
in the course of reaching those concl usi ons and
findings, you were rejecting HHS s concl usi ons
and findings. Wre you not?

A W didn't -- we didn't have to nmake t hat
conpari son. W just conducted our own
five-factor analysis that we've always applied to
every drug that we have to evaluate within the
CSA.

Q In your report, after your discussion of
currently accepted nedical use, you had a
di scussion of state nedical narijuana prograns as
wel | . And J ust to hel p di rect you,
Dr. Akinfiresoye, | think it begins over on
page 39 of your report under the heading State
Progranms for Marijuana. Let ne know when you're
there, ma' am

A I'mthere, sir.

Q Ckay. And what you observed was that in
many states they had prograns for both nedi cal
and recreational use, correct?

A Correct.
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Q GCkay. And according to the data that
you reviewed, there was roughly 86 percent
overl| ap between people who were using marijuana
for medi cal purposes and those who were using it
for recreational purposes. |Is that right?

A Correct.

Q ay. And just to put this in layman's
terns, ma'am what that neans is that roughly
86 percent of the people who are using marijuana
for medical purposes are also using it to get
hi gh, correct?

MS. KREI NHEDER: (bj ecti on.

JUDGE JULIUS: Basis of the objection?

M5. KREINHEDER: Calls for specul ation.

JUDGE JULIUS: M. MN chol s?

MR MN CHOLS: No, | -- 1 think
recreation, that that's what "recreation" neans,
and |I'm just wanting to make sure that |
understand it in lay terns.

JUDGE JULIUS: | nean, | do see that
there is a distinction in the docunent between
medi ci nal and recreational cannabis use.

MR. McNICHOLS: Let ne withdraw the
guesti on.

JUDGE JULIUS: Okay. | think the
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docunent speaks for itself on that issue.
BY MR MN CHOLS:
Q Ckay. Let nme ask this. But am|1 right
then, ma'am that as a DEA official in the Drug

and Chem cal Evaluation Section that recreational

use of a drug is considered abuse. |Is it not?
A Correct.
Q Ckay.

M5. KREI NHEDER: (bj ecti on.

BY MR MN CHOLS:

Q And, therefore, 86 percent of the people
who are using marijuana for recreational purposes
-- excuse ne, for nedical purposes are also
abusing it, correct?

M5. KREI NHEDER: nbj ection, Your Honor.
That's out si de t he scope of her Touhy
aut hori zati on.

JUDGE JULIUS: You're asking in general,
M. MNi chol s?

MR MNICHOLS: No, I"'mjust -- what I'm
trying to find out, Your Honor, is whether the
statenment here tal ki ng about the overlap between
medi ci nal or nedical and recreational use, in
fact, inplies abuse by a significant portion of

the people who are ostensibly wusing it
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medi ci nal | y.

JUDGE JULIUS: To the extent you're
trying to get clarity on what the statenent
nmeans, | wll allow the question.

MR. McNI CHOLS: Thank you.

BY MR McNI CHOLS:

Q AmIl right to interpret your report,
ma'am as a statenent that in 86 percent of the
cases the people who are using nmarijuana for
nmedi cal purposes are al so abusing it, correct?

A | wuld have to defer to the authors of
the study in this case, and you would have to go
find that publication.

Q Ckay. But --

A M nenory is not --

Q I thought we had established a nonent
ago that, at Ileast to your understanding,

recreational use and abuse are the sane thing,

right?
A Correct. Correct.
Q Ckay.
A | agree.

Q Al right. Al right.
A But the sentence can be subjective, and

that's why | want to defer to the author in this
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case.

Q Oh. Al right. Inthe -- goto -- over
to -- in the sane or the immediately foll ow ng
section over on page 41 of vyour report,

Dr. AKinfiresoye, you have a section there titled
Medi cal Advice by Dispensary Staff. Do you see
that, ma' anf

A Yes, sir.

Q And | notice that in witing that
report, you put nedical advice in quotes. Do you
see that, ma' anf

A Yes, Sir.

Q GCkay. And you're -- you're smling, am
| right, ma'anf

A  Yes.

Q GCkay. And am!l right that the reason
you put nedical advice in quotes, and the reason
you're smling now, is because you did not
consi der the advice being given by dispensary
staff to be nedical, correct?

M5. KREI NHEDER: (bj ection, Your Honor.

JUDGE JULIUS: What's the basis of the
obj ecti on?

MS.  KREI NHEDER: Again, this is a

| eadi ng questi on.
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MR MNICHOLS: | think I"'mallowed to
ask those, Your Honor.

JUDGE JULIUS: W' ve discussed that.
Overrul ed.

MR. McNI CHOLS: Thank you.

1385

JUDCGE JULIUS: 1'Il allow the objection.

BY MR MN CHOLS:

Q AmIl right, ma'am that the --

JUDGE JULI US: O 1'Il allow the
questi on.
BY MR McNI CHOLS:

Q -- that the reason you're smling, and
that the reason you put nedical in quotes in this
report, is that advice by dispensary staff is not
medi cal , correct?

A Correct, yes.

Q Rght. Raght. And that was a finding
by DEA. Was it not?

A By the -- by Drug and Chem cal
Eval uati on Section, yes.

Q By you and your coll eagues in that
section, correct?

A Correct, yes.

Q Ckay. And anong the other shortcom ngs

of dispensary staff advice that you docunent
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here, it appears as though by sone studies
di spensary staff are giving advice that is
actually harnful to patients, correct?

A  Yeah. Medi cal -- dispensary staff
shoul d not be giving nedical advice, yes.

Q They should not be giving advice?

A Correct.

Q And they -- the reason they shouldn't be
giving it is at | east because, as to sone studies
have it, it's harnful, correct?

A  Yeah. Because, you know, you have to
consider the pharnmacokinetics of the drugs,
drug-to-drug interaction. You -- you're unsure
what the other -- what the patients are taking.
W don't have that data. You cannot advise. You
cannot -- staff cannot sinply advise anyone
com ng to the di spensary on what product they

shoul d get or how often they should use it.

Q And --
A They can't do that. It's -- because, you
know, it's -- it's tantampunt detrimental to
safety also. It's -- yeah

Q Rght. And -- and for that reason,
ma'am it was your observation that the

di spensary -- that the advice being given by
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di spensary staff was actually harnful, wasn't it?

A Correct, yes.

Q Ckay. And you also observed in this
section of your report that there was frequently
a gap between the nedical advice that patients
were receiving and the advice that they were
actually getting fromtheir doctors, correct?

A From the dispensary staff and the
doctor, correct. Yes.

Q R ght. And that was also a finding by
the Drug and Chem cal Evaluation Section,
correct?

A Based on published data, yes.

Q R ght. And -- and that was a finding
that you thought had been omtted fromthe HHS
report, correct?

A It was not -- vyeah, it was not
consi dered by HHS.

Q Ckay. And sonething they should have
consi dered, correct?

A To our know edge, yes.

Q Rght. And the studies that you're
citing here in this section of your report on the
bad advi ce being given by dispensary staff, it

| ooks |i ke they date to 2022, 2020, 2019, and
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2021. Are those consistent wwth the general date
range of the studies that you | ooked at?

A Yes, sir.

Q So all this information, in other words,
was available to HHS at the tine they wote their
ei ght-factor analysis, correct?

M5. KREI NHEDER: (bj ecti on.

THE WTNESS: | al nost --
JUDGE JULIUS: Hold on.
THE WTNESS: -- want to change ny

response.

JUDCGE JULIUS: We have an objection.
Hold on, ma'am Hold on.

THE WTNESS: | al nost want to change ny
response.

JUDGE JULIUS: WMa' an? Hold on. W have
an obj ection.

THE WTNESS: Ckay. Sorry.

JUDGE JULIUS: Basis of the objection?

M5. KREINHEDER: It's specul ation. She
doesn't know what was available to themat the
time,

MR MNICHOLS: Well, no, this is just a
date range question, Your Honor. | nean, she

knows the date on which the eight-factor anal ysis
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was witten by HHS. |f not, we can certainly
provide it. She says she reviewed it. She's --
in this well-docunented report, she's outlined
the dates on the studies that she relied on.
think she's allowed to draw the inference here
that, in fact, this information, because it's
frompublic reports, was avail able to HHS but

i gnored by the agency.

JUDGE JULIUS: 1'I1 allow the question
as to chronol ogy and dates. She can't really
testify as to what HHS actually knew about or
i gnored, so sustained in part.

BY VR McNI CHOLS:

Q At least as to the publication dates on
the studies that you've cited, ma'am nost of the
studies on the bad advice being given by
di spensary staff were out there in the public
domain at the -- before HHS published its
anal ysis of marijuana, correct?

A Yes. And | also want to take back ny
response to you earlier. Wthin the confines of
t he Controlled Subst ances Act under t he
ei ght-factor analysis, there are several factors
to consider. And when HHS decides to use one

data or the other, it's left to the scientist in

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com



© 00 N oo o b~ W DN PP

N DN N DD DD P P P PP PP PP PP PP
o A W N P O © 00 N O O b W N B+, O

1390

char ge.

And so it's true for DEA, too. Wen we
receive HHS scientific docunent, we have to
conduct a conprehensive analysis, rely on
scientific data and stuff like that. And that's
why we do that, because we tend to have nore that
they may have omtted. It's not -- it's not
uncomon. It's actually common that, you know,
depending on the scientist that drafted a
docunent fromthe HHS side, they may not consi der
certain data.

And when we do, and it's subjective as
well, too. |, as a pharmacol ogist, may believe
this data is -- is strong enough, it's needed,
and it should go wthin the -eight-factor
anal ysis. A colleague of m ne may not consi der
t hat data because they don't think it's -- it's
needed or warranted to neet the burden of the
ei ght-factor analysis as described within the
CSA.

Q But the information that you put in your
report, ma'am represented the consensus vi ew of
you and your colleagues in the Drug and Chem cal
Eval uati on Section, correct?

A Correct, yes.
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Q GCkay. Right. And the consensus view of
you and your colleagues, as you ve already
testified to, was that the eight-factor analysis
by HHS was m ssing anal ysis of chem stry and
safety and efficacy, correct?

A It was in there. They did -- they did
factor 3. Factor 3 requires you to |look at the
chem stry. They did.

Q Ckay. But you've already testified that
you saw gaps in their analysis.

A Correct. Yes.

Q Ckay. Al right.

A  Yes.

Q Here we go. Now, also on the subject of
state nedi cal marijuana prograns, one of the
t hi ngs that you consider under factor 1 of the

ei ght-factor analysis and the abuse potential of

a drug is diversion. |Is that right?
A Correct.
Q And just so we all know, what 1is

di ver si on?

A The use of a drug other than what it was
I ntended for.

Q Ckay. And one of the observations you

made in your report, na'am was that the state
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nmedi cal marijuana prograns that we've been
tal king about were a significant source of
di version of marijuana in the United States,
correct?

A Correct.

Q R ght. And, in fact, they appear to be
the primary source of diversion and the
availability of marijuana in the United States,
correct?

A To an extent.

Q To an extent? And -- and --

JUDGE JULIUS: G ve ne a verbal answer

on - -

THE WTNESS: | said to an extent.

JUDGE JULIUS: And then he asked for
clarity, | believe.

THE WTNESS: No. He just repeated what
| sai d.

JUDGE JULIUS: Okay. | just want to
make sure if there was a question that we got an
answer to it.

MR. McNI CHOLS: Thank you, sir.

JUDGE JULIUS: Thank you.

MR. McNI CHOLS:  Yeah.

BY MR McNI CHOLS:
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Q And in your report, you went on to
di scuss, anong ot her things, evidence of thefts
from di spensari es when you were on the subject of
diversion. | think it's on page 18. |'m w ong,
ma' am page 15 of your report.

A 15?

Q 15, yes. In the upper right-hand corner
of the page. Are you on page 15, nmm'an?

A Yes, sir,

Q Ckay. Thank you. And what you wote on
15 at the -- in the paragraph we're highlighting
now was that "lIndividuals have reported that a
primary source for marijuana is through other
i ndi viduals with access to state nedical and
recreational prograns.” Do you see that, m' anf

A Yes, sir.

Q And that's an exanple of diversion. |Is
it not?

A Correct.

Q Ckay. And that analysis or that

I nformati on on diversion was sonet hing that HHS
omtted fromits analysis of marijuana, correct?
A It was not wthin the docunent.
Q It was not within the docunent that they

prepared, correct?
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A Correct.

Q And so this was a gap that you were
filling that they had omtted, correct?

A Correct.

Q Raght. And the information that you
cited here on diversion included |Iike newspaper
articles on thefts from di spensaries, correct?

A Correct.

Q And that information was publicly
avai l able. Was it not?

A Yeah.

Q And you found it just by |ooking on the
internet, did you not, ma'anf

A Correct.

Q And on the subject -- we can go to the
subj ect of abuse next. How are you doi ng,

Dr. AKkinfiresoye? We've been going about
45 m nutes. Are you confortabl e?

A  Yeah.

MR, McNICHOLS: Al right. If it's fine
with the Court, 1'Il proceed for about another
30 mnutes, and we may finish up at that point.

JUDGE JULIUS: Yeah. That'll be --

MR McNICHOLS: Thank you. Al right.
Very good.
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JUDGE JULIUS: Wrks for the Court.
BY MR MN CHOLS:
Q On t he subj ect of abuse,
Dr. Akinfiresoye, am| right that the DEA found
in the docunent we're | ooking at that marijuana
Is the nost commonly used illicit drug in the
United States?
A Correct, yes.
Q Right. And you had an extensive
di scussion in your scientific docunent of the
effects of use, both acute effects and chronic

effects, correct?

A Correct.

Q And did you say "correct"?

A  Yes.

Q GCkay. Do you need sone water, ma' anf

Ckay. GCkay. And the -- the chronic and acute
effects of marijuana are relevant to the
eight-factor analysis in that they speak to the
ri sks of abuse and also the risks to the public
heal th, correct?

A Correct, yes.

Q And those are both factors that you're
supposed to consider under the eight-factor

anal ysis, right?
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A \Wen the data is avail abl e.

Q Wen the data is avail able? ay. And
in the case of marijuana, it was avail abl e,
right?

A Correct, yes.

Q Right. Oay. Now, one of the effects
of use that you nentioned in your scientific
docunent was sonething called cannabis use
di sorder, which you pick up with on page 55. Let
me know when you're at that place in the
docunent, ma'am (Okay. And what is cannabis use
di sorder?

A It'sa--it'slike --it's a condition
characterized by psychological dependence of
cannabi s, psychol ogi cal dependence on cannabi s.

Q And "psychol ogi cal dependence" neans,
anong ot her things, that a person is trying to

quit using but can't quit?

A Correct.

Q Is that fair? Ckay.

A Yeah.

Q Ckay. And one of the figures that you

cited here in your report, that roughly
10 percent of the 193 mllion individuals in the

US who have ever used cannabis neet the
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criteria for lifetinme cannabis dependence. Do
you see that, nma' an?

A Correct.

Q GCay. R ght. And that was a finding by
the Drug and Chem cal Evaluation Section. Ws it
not ?

A Correct.

Q Rght. And, in fact -- but that's just
10 percent of -- of anyone who's ever used
cannabi s, correct?

A Correct, yes.

Q And, in fact, the -- the percentage of
peopl e with cannabi s use di sorder anong regul ar
users or daily wusers is nuch higher than
10 percent. Is it not?

A Correct, yes.

Q And, in fact, the preval ence of cannabis
use disorder is anong the highest of all drugs in
the United States, correct?

A |t's about 30 percent.

Q Thirty percent. And in terns of how --
how does that conpare in terns of the other drugs
of abuse that you evaluated in your career?

A It's not as high as sone ot hers.

Q But it's higher than sone.
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A Correct, yes.

Q GCkay. Al right. Now, and just in
terns of the sheer nunbers of people affected by
cannabi s use disorder, at least in conparison to
all the other illicit substances, it affects nore
peopl e, correct?

A Yeah. MlIlions of people are -- are
di agnosed with cannabi s use di sorder.

Q 19.2 mllion, at least according to your
report, correct?

A Correct, yes.

Q R ght. And that's higher than any ot her
drug, any other illegal drug, correct?

A Correct, yes.

Q R ght. Raght. Gkay. Now, another
point that you nmade in this report is that
cannabi s use disorder is a problemin its own
right, but it's also |inked to other health risks
as well. Is that fair?

A Correct, sir,

Q And anpong the other health risks that
cannabis use disorder is linked to are
psychiatric disorders, correct?

A Correct.

Q In other words, things |like psychosis,
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correct?

A Correct.

Q Schi zophreni a?

A Correct.

Q Depression?

A Correct.

Q Suicidal ideation?

A Correct.

Q Bipolar disorder?

A Correct.

Q GCay. And there's -- in other words,

the Iink between cannabis use disorder and those
t hi ngs has been established, has it not, nma' an?

A Correct.

Q GCkay. And in the course of your review
of the adverse effects of cannabis use, did you
conpare how strongly the link is between cannabis
use and nental health disorders between -- with
that of the |ink between other drugs of abuse and
ment al heal th di sorders?

A | don't have a recollection. | would
have to see that.

Q Yeah. Let ne -- let ne see if | can
direct you on this here, ma'am

MR McNICHOLS: Can we go to page 567

Neal R. Gross and Co., Inc.
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Yeah, that paragraph right there. Pop it up a
little higher. No, no, no.
BY MR MN CHOLS:

Q Al right. And -- and this is at
page 56 of your report, ma'am on psychosis,
whi ch begins with the sentence from "Per Ganesh
and D Souza, 2022, avail abl e evi dence supports
that marijuana causes psychosis and that the risk
for conversion to -- from-- of psychosis to
schi zophreni a i s hi ghest when the psychosis is
marijuana i nduced." Do you see that, ma' anf

A Yes, sir.

Q And then about five sentences down,
there's a sentence that begins -- or five |ines
down, there's a sentence that begins,

"Numer ous factors." Let ne know when you're
t here.

A I'mthere.

Q Ckay. And what you wote there is,

" Nunmer ous factors, i ncl udi ng genetic and
environnmental factors, increase the risk of
devel opi ng schizophrenia and substance use
di sorder, and cannabis is associated with the
strongest link and evidence." Do you see that,

ma' anf?
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A Correct.

Q And was that a finding of the Drug and
Chem cal Eval uation Section? Well, let -- let ne
wi t hdraw t hat question, ma' am

My -- ny next question to you is, based
on the information that you reviewed in the
course of preparing this, was it clear that of
all drugs marijuana is the one that has the
strongest link to psychosis and schi zophreni a?

A W didn't conpare wth drugs. We
conpared marijuana. Yes, marijuana is |inked.

It can i nduce psychosis or exacerbate psychosis.
That's -- yes, that's a scientific fact, but we
did not do conparison to other substance.

Q And in the course of witing this
di scussion on psychosis on page 56, and on
schi zophreni a on page 58, did you notice that
those effects of chronic narijuana use were not
covered by HHS in its eight-factor anal ysis?

A | -- without seeing the docunent, |
cannot answer. | don't -- | don't have a
recol | ecti on.

Q GCkay. Well, in the course of witing
this up, ma'am did you perceive yourself, and

did you and your colleagues in the Drug and
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Chem cal Eval uation Section perceive yourselves
to be filling a gap in HHS s anal ysis when it

came to the nental health effects of cannabis

use?
A To an extent.
Q To an extent?
A  Yeah.
Q To what extent, nma'anf

A W weren't going back and forth
conpari ng docunents when we were drafting this,
so it may have been there or not. | -- | don't
know.

Q Now, did you -- in the course of
preparing your analysis and your scientific
docunment, nma'am did you observe that the
psychotic instances or the nunber of psychotic
epi sodes attributable to marijuana had been
resulting in an increase in denonstrated harns?

A Denonstrateding 1increase in
psychoticsis epi sodes, yes.

Q Yeah. But also denobnstrating an
I ncrease in, for exanple, energency roomvisits
attributable to marijuana-induced psychosis,
correct?

A Correct, yes.
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Q And, in fact, in recent years, it had, |
t hi nk, nore than doubled in one study, correct?

A Correct, yes.

Q And gone up, | think, 67 percent in
anot her study, correct?

A | don't know that nunber, but it's gone
up, yes.

Q Rght. And I think, to your testinony,
it's nore than doubled in sonme instances,
correct?

A Correct, yes.

Q Rght. And that's only in recent years,
correct?

A Correct, yes.

Q R ght. Oay. And did you also observe
that the problem of psychosis in cannabis use was
nore preval ent and nore pronounced in states that
had rel axed cannabis | aws?

A | believe so.

Q Rght. And I think this is over on
page 57, if we can go there. There's a paragraph
that begins "Furthernore." And then the | ast
sentence is what | want to direct your attention
to, ma'am It says, "The authors concl uded that

there was a higher proportion of hospital
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di scharges for psychosis associated wth cannabis

use in areas wth nore |iberal cannabi s
| egalization laws." Do you see that, ma' anf?
A Yes.

Q GCkay. And that was a finding of DEA,
was it not? O of -- that was a finding of you
and your colleagues in the Drug and Chem cal
Eval uati on Section, correct?

A  Yeah. Relying on Crocker, et al.
publ i cation, yes.

Q R ght. Oay. And the inference you
were drawing from that was that relaxed
restrictions on marijuana would increase the
nunber of psychotic instances, correct?

M5. KREI NHEDER: nbj ection, Your Honor.

JUDCGE JULIUS: Hold on. Wsat's the
obj ecti on?

M5. KREINHEDER Calls for specul ation.

MR McNI CHOLS: Your Honor, I'm-- I'm
j ust trying to figure out what their
cont enpor aneous under st andi ng was and why t hey
put this language in here. | think it's a
reasonabl e i nference that can be drawn fromthe
sent ence.

M5. KREI NHEDER: Additionally, it's
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out side of the Touhy authorization. There's no
| anguage about the -- an opinion on this subject
in the letter.

JUDCGE JULIUS: Well, overruled. M --
my under standing of the question is we're trying
to get clarity on what is neant by the sentence.

MR. McNI CHOLS: Yeah.

JUDGE JULIUS: And what's the intent of
this statenment in the report, which is nunber 2
of the Touhy letter. So I'll allow the question.

MR. McNICHOLS: Thank you.

BY MR MN CHOLS:

Q M'am in-- in witing that there was a
hi gher proportion of hospital discharges for
psychosis in states that had relaxed their
cannabis laws, were you inferring that relaxation
of cannabis restrictions wuld lead to an
i ncrease in the nunber of psychotic episodes?

A | wll not speculate on regulation, but
as a scientist, nore access to cannabis woul d
| ead to increase -- can lead to increase in
psychosi s.

Q R ght. And that would occur if the
rel axation occurred at the federal |evel as well,

would it not, ma' anf
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A That speak - - that's speaki ng
regulation. [|'ma scientist.

Q Yes. But as a scientist, you've
observed the increase in psychosis due to
relaxation of restrictions at the state |evel,
correct? That was the point of this sentence,
right?

A Because it gave nore access to cannabis.

Q Rght. And if there's increased access
to cannabis as a result of relaxed restrictions
at the federal level, you as a scientist would
say, "W could expect to see nore instances of
psychosis." Correct, ma' anf

M5. KREI NHEDER: (nbj ection, Your Honor.
Again, it's calling for speculation. She -- this
Is a conclusion of the study that she cited in
her paper?

JUDGE JULIUS: M. MN chol s?

MR MNICHOLS: No, | -- | think this is
the inference that a scientist can draw fromthe
i nformati on she's already provided, and that's
really the crux of the question here. It's
omtted fromthe HHS analysis, and | think we're
entitled to an answer as part of the

deci si on- maki ng process here.
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M5. KRElI NHEDER: | f she didn't make the
inference in her witten docunment, if -- he wants

her to nake an i nference now.

JUDGE JULIUS: | think we are going a
little bit beyond. | wll sustain that one. |If
the -- if you want the Court to nake an

i nference, you can nake that argunent.
BY MR McNI CHOLS:

Q I just have a very short nunber of
questions |left for you, ma'am and | appreciate
your patience this norning.

You -- in the course of preparing your
-- well, in the course of witing about the
hi gher proportion of hospital discharges for
psychosi s I n states t hat had rel axed
restrictions, did you observe that that was an
observation or finding that had been omtted from
HHS' s anal ysi s?

A | didn't go back to HHS s anal ysi s, but
| -- | thought it was inportant to be included in
our anal ysi s.

Q It was an inportant fact, correct?

A Correct, yes.

Q Rght. And, in other words, if HHS

omtted it, they omtted sonething inportant,
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correct?

A If they'd covered it, I don't -- | don't
recollect -- recollect. However, it's inportant
information that should be included in our
anal ysis and state its inclusion.

MR. McNICHOLS: | think that concl udes
nmy exam nation, Your Honor.

JUDCGE JULIUS: Thank you, M. MNi chol s.

Bef ore we take our break, the Court has
just one question to -- for clarity of the
record, and then we'll take our break, and then
you can have cross-exam nati on.

| just want to clarify, so you're --
you're famliar with the Controll ed Substances
Act --

THE W TNESS. Yes.

JUDGE JULI US: -- definition of
“marijuana" at 21 U.S.C. Section 802(16)(A)?

THE W TNESS: Yes, sir.

JUDGE JULIUS: Is -- in making your
eval uati on and your analysis here, is that the
definition of "marijuana" that you used, or was
there any variation in what you were | ooking at
I n anal yzing marijuana for your purposes?

THE WTNESS: | just analyzed nmarijuana

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




© 00 N o o b~ W DN PP

N DD N D DD P P P PP P P PP PP PP
o A W N P O © 00 N O O b W N B+, O

1409

as an agricultural product, as a plant, | ooking
at the -- treating -- treating it as if it were a
dr ug.

JUDCGE JULIUS: Okay. So nmaybe -- is
there any difference between what you | ooked at
and the CSA definition of "marijuana"?

THE WTNESS: | believe so.

JUDGE JULI US: And what is that
di fference?

THE WTNESS: |I'mtrying to find the CSA
definition of "marijuana".

JUDGE JULIUS: Sure. Yeah. 21 U S.C
Section 802(16)(A), "Subject to paragraph B, the

ternms 'marijuana’ and ‘' marihuana, spel | ed

variously wwth an Hor a J, "nean all parts of

t he plant cannabis sativa L., whether grow ng or

not, the seeds thereof, the resin extracted from

any part of such plant, and every conpound,

manuf acture, salt, derivative, mxture, or

preparation of such plant, its seeds, or resin."
Subsection B  excludes from that

definition henp and mature stal ks of such pl ant,

fi ber produced fromsuch stal ks, oil or cake made

fromthe seeds of such plant, any other conpound,

manuf acture, salt, deri vati ve, m xt ur e, or
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preparation of such mature stal ks, except the
resin extracted therefrom fiber, oil, or cake,
or the sterilized seeds of such plant, which is
I ncapabl e of germ nati on.

So that l|atter subsection is quite
wor dy, but those are -- just those two things,
those last parts, are excluded from that
definition. So really what we're | ooking at is,
if 1 understand it, the Cannabis sativa L.
pl ant .

THE W TNESS: Correct, yes.

JUDGE JULIUS: And so was that what you
wer e anal yzing in your report?

THE WTNESS: To an extent, because the
-- you know, with the data we have on science,
it's based on THC/ CBD, which are conponents found
I n Cannabis sativa L.

JUDGE JULIUS: Ckay. Thank you, ma'am

THE WTNESS: Yes, mm' am

JUDGE JULIUS: | appreciate it.

Al right. W'Il take a 15-m nute
recess. M am during the recess you're free to
wal k around, get sone water, use the restroomif
you need to. Just don't discuss your testinony

wi t h anyone during the break.
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THE W TNESS: Ckay.

JUDGE JULIUS: Thank you. We'Ill be in
recess until 10:32. |[I'Il see you all back here
In 15 m nutes.

(Wher eupon, the above-entitled matter
went off the record at 10:17 a.m and resuned at
10: 33 a.m)

JUDGE JULI US: Before we start cross, |
just want to go ahead and say that we're going to
desi gnate the Touhy letter that was handed to the
Court before testinony as ALJ Exhibit 61, just so
that we have that on record.

(Wher eupon, the docunent referred to was
mar ked as ALJ’ s Exhi bi t No. 61, for
identification and received into evidence.)

MR. McNICHOLS: Thank you.

JUDGE JULI US: Thank you, everyone. And
governnent cross-exam nation whenever you're
ready.

MS. KREI NHEDER: Your Honor, the
gover nment has no cross-exam nation.

JUDGE JULIUS: GCkay. Thank you very
much. Wth no cross, then there's no real
redirect unless you have any foll ow up questions

fromthe questions the court asked.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




© 00 N oo o b~ W DN PP

N D N D DD P P P PP PP kP PP PP
o b~ W N P O © 00 N O O b W N B+, O

1412

MR McNI CHOLS: No, Your Honor.

JUDGE JULIUS: GCkay. Thank you very
much, ma'am You are excused. | don't think
there's any chance that she's going to be
recal | ed.

MR. McNI CHOLS: Correct.

JUDGE JULIUS: Ckay. So you're excused,
and you can di scuss your testinony with anyone
since you wll not be recalled. Thank you very
much for appearing today.

THE W TNESS: Thank you.

JUDGE JULIUS: GOkay. So | think that
concl udes SAM s case in chief.

MR. MCNICHOLS: It does, Your Honor.

JUDGE JULIUS: GCkay. | think we're
schedul ed next to nove on to DU D Victim Voi ces.
s that correct, Mster?

MR. M GHELL: Yes, Your Honor, it is,
and we're prepared to nove -- we're prepared to
go now.

JUDCGE JULIUS: Excellent. And your nane
again, sir?

MR MGHELL: My nane is Connor M ghell,
MI-GHE-L-L, Mghell.

JUDCGE JULIUS: Nice to neet you. |
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think this is maybe the first day you've been at
counsel table.

MR M GHELL: It is, Your Honor.

JUDCGE JULIUS: Okay. N ce for you to
j oin us.

MR. M GHELL: Thank you.

JUDGE JULIUS: Please feel free to call
your first w tness whenever you're ready, sir.

W may need a few mnutes to organize exhibits up
here at the bench, so take your tinme, Counsel.
You can go off the record.

(Wher eupon, the above-entitled matter
went off the record at 10:34 a.m and resuned at
10: 36 a. m)

JUDGE JULIUS: Al right, let's go back
on the record. Opening statenent whenever you're
ready, sir.

MR. M GHELL: Thank you, Your Honor. My
name i s Connor Mghell. | represent DUD Victim
Voices. My it please the Court. This case is
about safety. It is about the governnent's
obligation when it proposes a rule change of
consequence to public safety to actually consi der
the safety inplications of that change. The

government requires seat belts in notor vehicles.
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It requires airbags. [t inposes speed |imts,
mandates |icensing, and regul ates road desi gn,
all because operating a notor vehicle is an

I nherently dangerous activity and the governnent
has determned that protecting human life
justifies those regulations. Yet when the
gover nment proposes to reschedul e marijuana, an
action that wll foreseeably increase the nunber
of inpaired drivers on the road, safety is no

| onger a prinme consideration. |In fact, as the
governnment's own w tnesses have admtted in this
very proceeding, they did not consider the inpact
of rescheduling on drunk driving fatalities at
all. That omssion is of consequence to the
determ nation of this action.

(Techni cal interference.)

JUDGE JULIUS: One mnute. |'mnot sure
where that sound is com ng from

MR. M GHELL: Yes, Your Honor. | don't
know if it's on or not.

JUDGE JULIUS: Ckay. It seens to have
fixed itself. I'mso sorry. Please continue,
sir.

MR MGHELL: Am | still on the record?

Can everyone hear ne?
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JUDGE JULIUS: Yes.

MR MGHELL: Okay. As | said, that
om ssion is of consequence to the determ nation
of this action, Under the Admnistrative

Procedure Act, agency action is arbitrary and

capricious -- is it ne, Your Honor?
JUDGE JULIUS: | don't know.
MR MGHELL: | don't know what's w ong.
COURT REPORTER: | can't tell where it’'s

comng from to be honest.

JUDCGE JULIUS: Okay, maybe try adjusting
the mc just alittle bit away from your nouth.

MR M GHELL: Away.

JUDCGE JULIUS: | don't know if there's an
el ectronic device over there that my be
interfering.

MR. M GHELL: Nothing that woul d be on,
Your Honor.

JUDGE JULIUS: Okay.

MR. M GHELL: Yeabh.

JUDGE JULIUS: |'mso sorry. Please
conti nue, sir.

MR MGHELL: Can you still hear ne?

JUDCGE JULIUS: Yes.

MR. M GHELL: Thank you. Agency action
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Is arbitrary and capricious when the agency
entirely fails to consider --

JUDGE JULIUS: Let's take a break and
try to figure out what's happening with the
audi o.

MR. M GHELL: Thank you, Your Honor.

JUDGE JULIUS: Thank you. But we'll go
off the record and reconvene when we can isol ate
that, because that's distracting, |I'msure, not
only to the Court, but to both litigants.

THE BAILIFF: Al rise.

JUDGE JULIUS: On, yeah. W'IlIl be in
recess till we figure that out. Thank you,
everyone.

(Wher eupon, the above-entitled matter
went off the record at 10:38 a.m and resuned at
10:40 a. m)

MR. M GHELL: Testing. Testing --
testing -- testing. Hello, ny nane is Connor
Mghell. My it please the court.

COURT REPORTER:  Four score.

MR M GHELL: And seven years ago.

COURT REPORTER  Seens about right.

MR M GHELL: Yeah.

COURT REPORTER | guess it was that m
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for sone reason

UNKNOWN MALE: | wasn't even sitting in
front of it.

MR. M GHELL: Yeah. That's weird.

COURT REPORTER: It didn't affect
anything you said so far.

MR. M GHELL: That's excellent. All
right.

THE BAILIFF: Al rise.

JUDCGE JULIUS: Al right. Thank you,
everyone. Please be seated. Thank you for your
patience with that, Counsel. [|I'msorry that we
had the audio tech issue. |[|'ve not ever heard
t hat sound before today.

MR. M GHELL: Me neither, Your Honor,
and | appreciate it.

JUDGE JULIUS: Al right.

MR M GHELL: Thank you.

JUDGE JULIUS: Pl ease resune or pick up
wherever you would Ilike wth your opening
st at enent .

MR. M GHELL: Thank you very mnuch.
Under the Adm nistrative Procedure Act, agency
action is arbitrary and capricious when the

agency entirely fails to consider an inportant
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aspect of the problem The evidence that DU D

VictimVoices will present through its w tness,
Ed Wbod, t he organi zation's f ounder and
president, wll denonstrate that the governnent's

proposed rescheduling fails this standard for the
follow ng reasons. First, the governnent
entirely failed to consider drugged driving
safety inplications of rescheduling. Neither the
Attorney Ceneral's Order No. 6754-2026, nor the
prior 2024 HHS assessnent, directly address the
risk that increased marijuana access poses to the
driving public. The governnent's own w tnesses
confirmed this om ssion under cross-exan nation
during the first days of this hearing.

Second, the evidence will show that past
governnment actions relaxing restrictions on
mari juana, including the 2009 Ogden neno and the
2014 opening of state |licensed di spensari es,
nmeasurably increased nmarijuana use, and that
increased use is strongly correlated wth
i ncreased traffic fatalities. Three independent
peer-revi ewed st udi es pr oj ect over 6, 000
additional traffic deaths per year if marijuana
iIs commercialized nationw de. That is the

equi val ent of two Wrld Trade Center disasters
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annual 'y, all preventable.
Third, no scientifically valid per se

safety net exists for marijuana |ike the one that

exi sts for alcohol. THC, which is marijuana's
I npairing chemcal, is fat soluble rather than
wat er soluble. It redistributes rapidly fromthe

bl ood to the brain, nmeaning blood THC | evel s do
not always correlate directly with inpairnent.
The AAA Foundation for Traffic Safety, the
Nat i onal Safety Council, NHTSA, the National
District Attorneys Association, the National
Sheriffs' Association, and the International
Association of Chiefs of Police have all
publ i shed policy statenents confirmng there is
no scientific basis for THC per se limts.
Wt hout an objective safety net, |aw enforcenent
cannot effectively enforce drugged driving | aws.
Fourth, rescheduling would force states
to revise their drugged driving statutes, and
experience denonstrates that states |ack the
conpetence to do so wisely. States that have
attenpted to adopt THC per se Iimts have adopted
scientifically invalid standards that risk both
convicting the innocent and exonerating the

guilty. Colorado's data, the only state that
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nmeasur es outcones by substance, proves that these
invalid limts do not work. M. Wod wll
testify as to each of these points in detail,
groundi ng his opinions in peer-reviewed studies,
official state data, and decades of personal
research. He wll explain the specific facts he
relied upon, why those facts are inportant and
reliable, and what inferences should be drawn
fromthe governnent's failure to consider them
At the conclusion of his testinony, we wl|
respectfully submt that the governnent has
failed to carry its burden of justifying the
proposed rul e.

M. Wod's testinony is also deeply
personal. He founded DU D Victim Voi ces after
his own son was killed by a drugged driver. He
represents not an abstract policy position, but
t he human cost of the governnent's failure to
consi der safety. The tribunal wll hear from him
about the practical consequences of that failure,
the real world facts that are of consequence to
the determ nation of this action because they
denonstrate t he governnent's reschedul i ng
decision is arbitrary and capricious. Your

Honor, at this time, DU D VictimVoices wuld

Neal R. Gross and Co., Inc.
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call its first wtness, Edward “Ed” Wod.

JUDCGE JULIUS: Thank you, Counsel. Good
nmorni ng, Sir.

MR. WOOD: Good nor ni ng.

EDWARD C. WOOD, JR., having been first duly
sworn, testified as foll ows:

JUDGE JULIUS: |I'mgoing to have you
step up -- before you're seated, if you could
pl ease rai se your right hand in order to be
sworn. Do you swear or affirmthat everything
you say in these proceedings wll be the truth,
the whole truth, and nothing but the truth?

THE WTNESS: | do.

JUDCGE JULIUS: Thank you very nuch. You
may have a seat.

THE W TNESS: Thank you.

JUDGE JULIUS: I'"Il just give you a few
bri ef I nstructions about t he process of
testifying to help keep the record cl ear.

THE W TNESS: Ckay.

JUDGE JULIUS: Please wait until the
entire question is asked before you begin your
answer. Pl ease pause for a nonent after the full
guestion is asked to see if it draws an

objection. If you hear the word objection,
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pause. |'ll address the objection, and then I'I|
I nstruct you whet her you should answer or not.

THE W TNESS: Ckay.

JUDGE JULIUS: |If at that point you need
the question repeated, you can ask for
repetition. |If at any tine you don't understand
a question you' ve been asked, please state that

you don't understand that question before you try

to answer it, and we'll make sure it's rephrased
in a way that you do understand. |[|f you answer a
question, we'll assunme that you understood the

guestion. Ckay?

THE W TNESS: Sounds fair.

JUDGE JULIUS: Al right.

THE W TNESS: Thank you.

JUDCGE JULIUS: Thank you very nuch.
Pl ease proceed with direct exam nation, Counsel.

DI RECT EXAM NATI ON

MR. M GHELL: Thank you, Your Honor.
M. Wod, would you please state your full nane,
your title, and your contact information for the
record?

THE WTNESS: Edward C. Wod, Jr. | live

in | i» the summertine. | live in | EEE

in the wintertine. | believe the Court has ny
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address. M phone nunber is |

BY MR M GHELL.:

Q Thank you. M. Wod, prior to this
hearing, DU D VictimVoices filed a pre-hearing
statenent identifying and submtting prospective
exhibits in accordance with 21 CFR 1316.59. |Is
t hat correct?

A That's correct.

Q And are you famliar with each of these
exhi bi ts?

A | amindeed.

Q D d you review each of then?

A | did.

Q And are they true and accurate copi es of
t he docunents that they purport to be?

A They are.

Q Are they exhibits of the type reasonably
relied upon by experts in the fields of drugged
driving research, traffic safety, and |aw
enf or cenment ?

A Yes, they are.

MR. M GHELL: Your Honor, consistent
wth 21 CFR 8§ 1316.59, all exhibits identified in
our pre-hearing statenent were tinely submtted

as prospective exhibits in advance of this
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heari ng, and the witness has confirned their
authenticity and the accuracy and his reliance
upon them so we nove for the adm ssion of

Exhi bits 1 through 86 into evidence.

(Wher eupon, the docunent referred to was
mar ked as DU D Victim Voices’ Exhibit Nos. 1
t hrough 86, for identification.)

JUDCGE JULI US: Any objection from
gover nnment counsel ?

MR. LONICH  No objection, Your Honor.

JUDCGE JULIUS: Ckay. DU D VictimVoices
1 through 86 will be admtted w thout objection.
Thank you.

(Wher eupon, t he above-referred to
docunent marked as DU D Victim Voices’ Exhibit
Nos. 1 through 86 were received into evidence.)

MR. M GHELL: Your Honor, | have an
el ectronic copy of Exhibit 86, which is a
denonstrative that wll be wused during our
presentation. My | approach to deliver that
el ectronic copy to the clerk?

JUDGE JULIUS: Yes.

MR. M GHELL: Thank you.

JUDGE JULI US: Let's see if it

downl oads. lt's a bunch of docunents.

Neal R. Gross and Co., Inc.
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MR. M GHELL: | believe the Court should
have it because there is a bunch of them

JUDGE JULIUS: Yeah. |If you don't have
it, please ask. While we're waiting, Counsel, |
just want to confirmsonething. |Is this going to
be your only witness for DU D Victim Voices?

MR. M GHELL: Yes, Your Honor. This is
the only w tness.

JUDGE JULIUS: Okay. | just wanted to
confirm ny under st andi ng.

MR. M GHELL: Thank you.

JUDCGE JULIUS: Thank you very nuch. So
you have four hours with himif you --

MR. M GHELL: | doubt --

JUDGE JULIUS: If you would IiKke.

MR MGHELL: It wll take that | ong,
but | thank you very much.

JUDGE JULI US: Sure.

MR PH LLIPS: | think that's what this
is. Is it? Thank you.
JUDGE JULIUS: |I'minformed by court

staff that we had Exhibits 1 through 84. |Is that
what was submtted on JEFS or? GCkay. So JEFS
only has 1 through 84.

MR. PHI LLI PS: And the binder's as

Neal R. Gross and Co., Inc.
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wel | .

JUDGE JULIUS: And the binder is also --

MR. M GHELL: The bi nder should contain
Exhibit 86. It was submtted to the governnment
and all counsel. It should also contain Exhibit
85 and 84, which were previously submtted, |
t hi nk, during cross-exam nati on.

JUDGE JULIUS: Bear with us, Counsel.
Yeah, they cane up during cross and that's how
they were adm tted.

MR. PHI LLIPS: However, we don't have
el ectronic copies of it. They were never
upl oaded.

JUDCGE JULIUS: May we renedy that now?
Thank you.

MR. M GHELL: May | have a nonent just

JUDGE JULIUS: Sure.

MR M GHELL: Renedy that issue? Thank
you.

JUDGE JULIUS: Do you have a sense of
how | ong? W can just take a quick break.

MR MGHELL: | would say no | onger than
three to four m nutes.

JUDCGE JULIUS: Oh, okay. W can just go

Neal R. Gross and Co., Inc.
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off the record while you acconplish that.

MR. M GHELL: Thank you.

JUDGE JULIUS: | can stay up here.

MR. M GHELL: Thank you. We'Il just
submt it to the docket?

MR. PH LLIPS: To the JEFS |ink, yes.
MR. M GHELL: To the JEFS link.

(Wher eupon, the above-entitled matter
went off the record at 10:50 a.m and resuned at
11: 04 a.m)

JUDCGE JULIUS: Al right. | think we
got al | of our tech I ssues resol ved:
m cr ophones, Power Poi nts. Excellent.

MR. M GHELL: Yes, Your Honor. Thank
you so much for your patience.

JUDGE JULIUS: Sure.

MR MGHELL: [|'d like to clarify that
Exhi bit 86 shoul d be nunbered Exhibit 87, and I
woul d also like to nove for its inclusion into
the record.

(Wher eupon, the docunent referred to was
mar ked as DU D Victim Voices’ Exhibit No. 87, for
I dentification.)

JUDGE JULIUS: Just so the Court is

clear, you're tal king about this?
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MR. M GHELL: The denonstrati ve.

JUDGE JULIUS: The docunent that | can
see, DU D Victim Voi ces, the cover page, this
docunent. Any objection fromthe governnent?

MR LONICH  No objection, Your Honor.

JUDGE JULI US: DU D Victim Voices
Exhibit 87 will be admtted w thout objection.

(Wher eupon, t he above-referred to
docunment marked as DU D Victim Voi ces’ s Exhi bit
No. 87 was received into evidence.)

MR. M GHELL: Thank you, Your Honor.

M. Wod, Exhibit 83 is a true and correct copy
of your curriculumvitae, correct?

THE WTNESS: M resune, that's correct.

BY VR M GHELL.:

Q Mnhmm \What does it say that your
current position at DU D Victim Voices is?

A I'mthe founder and the President of
DU D Vi cti m Voi ces.

Q Mmnhmm \Were were you educated, M.
Whod?

A | have a degree in chemstry from Harvey
Mudd College in Carenont, California, and a
degree in Masters of Business Adm nistration from

the University of Col orado in Boul der.
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Q \What boards have you served on, M.
Whod?

A Wll, [I've served on a nunber of
corporate boards and sonme honeowners associ ati on
boards, which we won't count. The corporate
boards include -- well, let's see if I can
remenber themnow. Northfield Laboratories,
whi ch is a conpany that was devel opi ng a bl ood
substitute. MnoGen was a conpany devel opi ng an
aut omat ed Pap snear devi ce. Cytol ogi c

(Phonetic.), a conpany developing a cancer

t her apy.
Q | believe that's sufficient, M. Wod.
A  Kay.

Q \Wiat are sone of the peer-reviewed
publ i cati ons t hat you have aut hor ed or
participated in authoring?

A Sure. |I'mthe author of the study that
we did on testing the delay tine between a crash
causi ng death or serious bodily injury and the
time of drawing a bl ood sanple for toxicol ogical
testing. That was published in Transportation
Injury Prevention. | authored a study on the
causes and consequences, judicial consequences,

DU in the State of Colorado. | have one paper
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on the preval ence of drugged driving in Col orado.

|'ve had a couple of chapters witten that |
wote in books all on DU D as well.

Q Mnhmm And did the State of Col orado
approach you to assist them with witing
| egi sl ati on on drugged drivi ng?

A Yes, indeed. | drafted the |egislation
and carried that through the legislature. This
was a bill to require the state to collect and
publish the information on the causes and
j udi cial consequences of DU in the state, and
Colorado is, to date, the only state that is
doi ng that nati onw de.

Q And why did the state approach you for
that task?

A | had asked to have this done, and then
| was approached by the fol ks at the Depart nent
of Public Safety that said, we know how to do
that. Wuld you please draft the | egislation,

and we'll help support that?

Q Excellent. How long have you researched

drugged driving and the pharnacokinetics of
mar i j uana?
A |'ve been doing this since 2010.

Q And that's 16 years, correct?

Neal R. Gross and Co., Inc.
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A 16 years, yes.

MR. M GHELL: Your Honor, at this tine,
we would like to tender M. Wod as an expert on
drugged driving for this proceeding.

MR. LONICH: Pursuant to the tribunals’
order, no objection at this tinme, but the
governnment woul d reserve the right to chall enge
that in argunent.

JUDCGE JULIUS: Understood. Thank you,
Counsel. We will provisionally accept himas the
expert proffered. Thank you.

MR. M GHELL: Thank you. M. Wod, what
does the organi zation DU D Vi cti m Voi ces do?

THE WTNESS: W educate people on the
effects of drugged driving and try to educate
fol ks on how to prevent drugged driving, how to
prosecute cases, and so forth.

BY VR M GHELL.:

Q And why did you start DUD Victim
Voi ces? \Wat happened?

A | didthis after ny son was killed by
two drug-inpaired drivers. That's two drivers at
t he wheel of one vehicle. This happened in the
year 2010. Wuld you like ne to explain that?

Q Yes, if you're confortable.

Neal R. Gross and Co., Inc.
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A I'll do the best | can. This 1is
sonetinmes hard to do. But in 2010, ny son and
his wife, Erin, were driving fromtheir hone in
Nort h Vancouver, British Colunbia in Canada to
Wi dbey Island in the state of Washi ngton. They
were going to be spending sone tinme with sone
friends of theirs at a vacation hone owned by
Erin's parents.

As they were driving south on H ghway
20, US Hghway 20 in Widbey Island, Brian
noti ced an onconm ng vehicle in his lane. He
braked and swerved in a futile attenpt to try to
avoid the crash. He was |limted in his ability
to do so because of the enbanknent that was very
steep on the right-hand side. Nevertheless, he
swerved and braked in futile attenpt to try to
prevent the collision, and in so doing, he put
hi nrsel f between the oncom ng vehicle and his
wife. It was a Chevy Blazer that was com ng at
him and the Bl azer was upsi de down and airborne
when it went through his wi ndshield, killing him
Instantly. The airbag did not deploy since the
Bl azer went through the wi ndshield, did not hit
the frame of the vehicle.

This was caused by two wonen, as | said,

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com



© 00 N oo o b~ W DN PP

N D N N DD P P P PP P P PP PP PP
o A W N P O © 00 N O O b W N B+, O

1433

at the vehicle, the Blazer. Jordyn Wichert, 19
years old, was the driver, and she said that she
felt unconfortable and wanted to change her
sweater. She asked the front seat passenger, who
was Samant ha Bowl i ng, to please steer while she
continued driving the car. So both of them were
operating different parts of the car at the sane
time. A witness who had been leading Brian in
t he hi ghway before the crash occurred said that
the Bl azer was so badly out of control that it
was goi ng perpendi cular to the highway, which
woul d expl ain why the car was upsi de down and
ai rborne when it went through his windshield. As
the roof of the Blazer slid off of the roof of ny
son's Subaru Qutback, it bounced down the highway
several tinmes, ending up on its roof. 1In so
doing, it disgorged both Bow ing and Wi chert, as
wel | as Francis Mall oy, who was in the backseat.
After ejecting M. Ml loy, the Blazer
bounced on M. Ml loy, crushing all of his ribs.
He suffocated before he bled out. Jacob
Quistorff, who was also in the backseat, was
strapped in, so only his head was ejected, which
was scraped agai nst the asphalt, and he died

screaming. So, there were three people that were
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killed in crash.

Q And who responded to the scene of this
crash?

A \Wll, there were quite a few peopl e who
were respondi ng. The local sheriff responded,
and he infornmed the court during -- or not the --
not the court, he inforned the prosecutor of the
case, who also was at the scene -- that the
people in the Blazer were the second | argest drug
di stributor kingpin in the northern part of
Wi dbey I sl and.

Al so, Jason Ni chols responded. Jason
was a certified drug recognition expert, but he
was unable to conplete the 12 points of the drug
eval uation classification.

Q Wiy was that?

A Well, the other people that responded
were sone of the nedical personnel. They had
st rapped bot h Wi chert and Bow i ng ont o
backboards for transport to the hospital, and you
cannot performall of the procedures of the DEC
program when sonebody is strapped to a backboard.
You can't do the walk and turn. You can't do the
nodi fi ed Ronberg bal ance and so forth. So he

only was able to conplete part of 5 of the 12
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st eps. He received positive clues of drug
inmpairnment on all 5 but could not do all 12.

Q DdMs. Wichert and Ms. Bowing, did
they receive bl ood testing?

A They did. They were transported to the
hospital, and they had bl ood drawn there, and
their blood was tested. And it turns out that
Wei chert had been found to have been using
mar i j uana, nethanphetam ne, and heroin. Bow ing
had been using marijuana and net hanphet am ne.

Q Wre they charged due to this accident?

A They were both charged wi th vehi cul ar
hom ci de caused by driving under the influence.
They were convicted, however, of a |lower crine.
Bow i ng confessed to vehi cul ar hom ci de caused by
driving with disregard for the safety of others
and accepted a sentence of five years. Wichert
went to a jury trial, and she was convicted of
the sane crine and was sentenced to ei ght years.

Q ©Ddthe jury at trial consider the DU
char ge?

A The judge did not permt the DU charge
to be heard. He said that the both Wichert and
Bow i ng did not exhibit signs of staggering and

slurring words, which were, of course, the
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typi cal synptons of sonebody who was drunk, but
not sonebody who was necessarily inpaired by
mari j uana, nethanphetam ne, or heroin.

He also cited the fact that Jason
Ni chol s, the DRE, was unable to opine that the
two drivers were inpaired by drugs. He negl ected
to say; however, or he did say that since the DRE
was unable to opine on this, how could a jury?
So, therefore he pulled that off of the case, and
the jury was not able to consider that. The
j udge never did say, however, that the reason
that M. N chols could not opine was a Washi ngt on
State Suprene Court ruling called the BeattyBaity
ruling, that required a DRE, before he could
opi ne on the person being inpaired by drugs, had
to performall 12 steps of the DRE protocol and
in order, and that could not be done.

Q VWiich Ms. Weichert and Bowl i ng coul d not
do because they were strapped to backboards,
correct?

A Exactly right.

Q \What did the judge say on this matter
during the sentencing hearing?

A Wll, it seened he made his ruling maybe

partway through the trial. As he heard nore and
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nore of the evidence during the trial, he seened
to change his mnd a bit because he said, | do
say that the fact that these defendants ingested
drugs increased the chance that they woul d nake
t hese reckl ess decisions, he called them that
caused these deaths and injuries.

Q And what happened to your son's famly
and to Bowing and Wichert after the trial and
sent enci ng?

A Well, Brian had devel oped a reputation
as being a magnificent video gane designer,
sonet hing I know not hi ng about, but he becane an
expert in that area. And when his death was
announced to the industry basically on 14 video
gane websites around the world that we are aware
of, there was a -- we held his nenorial service
in North Vancouver, Canada. Even though he and
Erin had only lived there for five years, he had
300 people at his nenorial service. His friends
had started a fund to support his unborn child.
Erin was eight nonths pregnant at the tinme of the
crash. And 5,000 people donated to the fund.
Brian and Erin were traditionalists and chose to
not know the sex of the child until the date of

birth.
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(Wtness crying.)

Q It's all right, M. Wod. Take your
time,

A So, Brian never knew he was a father of
t he baby girl he wanted.

Q Thank you, M. Wod. And when after
that did you found DU D Victi m Voi ces?

A  Wll, it was within nonths of that. |
coul d not believe how this could possibly have
occurred. | said, what went wong? How can this
possi bly happen? So | spent the next 16 years
becomng a serious student of drug-inpaired
driving. | learned from prosecutors, defense
attorneys, other victins, judges, toxicol ogists,
clinici ans, DRVES, ot her | aw  enforcenent
officials. M nentor in all this case, in ny
| earni ng process, included Dr. Robert DuPont, who
was the founding Dorector of the National
Institutes of Drug Abuse and the nation's second
Drug Czar. He has guided nme through many years
of this process.

Q Wiat does the termDU D refer to?

A Driving under the influence of drugs.
It's a common but not exceptionally common term

In law, few states refer to it as DU D, they
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refer to it as DU . But | focused -- although,
in nmy studies, of course, | have | earned a great
deal about al cohol DU as well, but nmy focus has
been DUl D, drugs.

Q So DUD refers to drugged driving, not
drunk driving?

A Drugged driving, correct.

Q dGven all that, M. Wod, and thank you
for going through the reason that you founded
this organization, what is your position on the
governnent's proposal to reschedul e marijuana
from Schedule | to Schedule 1117

A Rescheduling is sonething that woul d
dramatically I ncr ease t he consunpti on of
marijuana, which would therefore gradually
dramatically increase also the nunber of people
that woul d choose to drive after having been
I npai red by marijuana.

Q Can we have the next slide, please?

A And frankly, the governnent 1is not
prepared to deal wth this. W do not have | aws
in place that work effectively to enforce drugged
driving laws as we do have for drunk driving.
Marijuana should not be down classified to

Schedule 11l because of this increased danger,
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and this increased danger was not consi dered by
t he DEA or anyone el se involved with the proposed
reschedul i ng of this.

The governnent does need to understand
that this wll increase the nunber of DU D cases,
and we have evidence fromwork that has been done
by a nunber of researchers that we can expect
that there can be over 6,000 additional deaths
per year that are unnecessary. The reason for
this is that although we have the DU per se
safety net to deal with drunk driving, we have no
equi val ent safety net for drugged driving. It
j ust does not exist.

Until there is a reliable, objective,
val i dated technol ogy that enables us to define
that sonebody is inpaired by drugs, it is ny
belief that it is illogical, it is imoral, and
it is irresponsible to pronote, enable, or assist
the conti nued commerci alization of marijuana.

Q Now, you nentioned that the governnent
failed to consider the drugged driving inpact.

A  Absolutely correct.

Q Wuat is your basis for that statenent?

A  Well, | looked at the -- if | can | ook

at the next slide.
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Q Yes. Next slide, please.

A Please. |If we ook at the attorney
general's order, there were sone coments in
t here about marijuana's contribution to certain
risks to the user. There's not one word about
drugged driving. If we ook at the 2024 attenpt
t he governnment made in rescheduling, there was
sone attenpt to address this but very, very weak
att enpt .

There were two studies that were cited
by HSSHHS. These were self-report usage surveys
about the use of marijuana, and they | ooked at
the National Survey of Drug Use and Health and
the Youth Ri sk Behavi or Surveillance System
They showed that the preval ence of marijuana
consunption has increased over the years.
Not hi ng about what inpact that woul d have on
drugged driving, sinply that there was a | ot nore
peopl e using the drug.

The DEA did slightly better, they cited
two nore papers. One fromDr. WIson, Public
Heal th Report, and another one fromthe Rocky
Mountain Hi gh Intensity Drug Trafficking Area.
Both of these cited the fact that there was an

I ncreased presence of THC, which is the delta-9
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t et rahydrocannabinol, which is the inpairing
substance in marijuana. There was an increased
presence of THC in the drivers involved in fatal
crashes since commercialization in the state of
Col orado. The problemwith that is that since
you had such a trenmendous increase in the
utilization of marijuana overall, you should
expect to have an increase in THC presence in the
drivers, even if THC had absolutely no effect on
I npai rment. So, they proved not hing.

| will note too |I've read the transcri pt
of sone of the earlier statenents from one of the
governnment wtnesses who admtted that HHS
focused only on scientific and nedi cal outcones,
not on public safety harns. So, both what |'ve
seen in the records and what the governnent
W tness had said, said the governnent did not | ook
at this. The fact that DEA and HSSHHS di d incl ude
these reports that were cited indicates that the
governnment knew at that tinme that these were
appropriate things for consideration in
rescheduling. But they did such a bad job of it
that in ny witing to the DQJ in 2024, | said,
this does not even qualify to be called

sophonori c.
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Q Hmm Now, how nmany deaths per year do
you estinmate rescheduling could lead to for
drugged driving? Next slide, please. And what's
the basis for that estimte?

A  Well, let's ook at the basis for it.

W don't have good data on this from governnent
sources, and I'Il get into that a little bit
later on if you want to. But the best way of
understanding this is to look at the total
traffic fatality rate in states that have
comrerci alized the sale and use of marijuana and
conpare those wth states that have no
comerci alized use of either recreational or
medi cal marijuana. It really doesn't nmake any
difference. |If it's out there, it's out there.
There was a 2019 study by Jason
Aydel otte from Texas, and he found that, of
course, the nunbers of traffic fatalities are
goi ng to vary dependi ng upon the nunber of people
in the state and so forth, so he normalized it as
fatalities per billion vehicle mles travel ed.
He found that in the five years after the
marijuana  was | egal i zed I n Col or ado and
Washi ngt on, there were one point eight additional

deat hs per BVMI.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com



© 00 N o o B~ W DN PP

N DN N D DD P P P PP PP PP PP PP
o b~ W N P O © 00 N O O b W N B+, O

1444

Russel | Kaner did a simlar study, and
he said that there was a change in fatality rates
in the first four states to |legalize recreational

marijuana of 2.1, just about the same nunber, 2.1

addi ti onal deaths per BVMI, billion vehicle mles
travel ed.
Q Mmhmm

A Dr. Adhikari, a few years later, using a
little different nodel, said it was 2.22 in his
revisiting study published in 2023. So all these
conme to about the sanme nunber, about two traffic
fatalities for every billion vehicle mles
travel ed. Now, t he Feder al H ghway

Adm ni stration has reported that the U S. drives

about 3.3 trillion vehicle mles per year. So, 2
times 3.3 trillion gives you over 6,000 traffic
deaths per vyear if all states were to

comercialize recreational marijuana.

Q So why are those three studies inportant
and reliable? Wuld you say there are any
exceptions or limtations to the findings in
t hose studies?

A  Wll, there are sone limtations. W
can't say that those 6,000 deaths were all due to

mar i j uana. There's no intent to say that.
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They're just looking at total traffic fatalities,
and that is certainly alimtation. The fact
that three independent studies canme up with the
sanme nunber is inportant. And also, | just want
to correct sonething that all of these studies
| ooked at tinmes since the drug had been
comrerci alized, not just |egalized, but then
commerci alized. There have been sone earlier
studi es, short-termstudies, |ooking at the first
few years after the drug was | egalized but before
it was commercialized, and of course, you
woul dn't expect legalization in itself to cause
additional traffic fatalities. It has to be
actually sold and used before you get enough
people out there on the road -
(Si mul t aneous speaki ng.)

Q But in your opinion --

A That shouldn't be.

Q But in your opinion, |legalization would
| ead to greater commercialization, correct?

A Eventually it does, yes. It has in all
states that have legalized it.

Q You ve testified that marijuana use has
I ncreased as a result of past policy changes?

What evi dence - -
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A | have.

Q Do you have for that statenent?
A Yes.

Q Next slide, please.

A There was sone work that was published
by Jonat han Caul ki ns shown here, and this is an
interesting study. It goes back to 1992. You
see a nadir in the use of daily and near-daily
use of marijuana. That increased by a factor of
20 over the next 30 years.

| f you | ook at the curve going from 1992
to 2022, which is what this curve shows, there
were sone inflection points there. One of the
inflection points was in 1996 when California
first adopted nedical marijuana. The striking
one, however, occurred in 2009. You see a bhig
inflection curve there in the preval ence of daily
and near-daily use, and that inflection curve
occurred at the tinme after the Ogden neno cane
out, which is when the federal governnent said
that they were no | onger going to be enphasi zing
the enforcenent of drug laws dealing wth
marijuana. Another inflection point occurred in
2014. That's when states began to commerciali ze

the sale of marijuana. Now neither of these
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change the classification of +the drug, the
schedul e of the drug. They were just sinply
governnment actions, or in the case of the Ogden
meno, inactions, that caused the inflection to
I ncrease dramatically. Any reasonabl e person
| ooking at this would expect that if you now
change the schedul e of a drug from Schedul e I,
bei ng the nost dangerous category we have, to
Schedule 111l saying, let's bless this as a
nmedicine. It's going to be like Tylenol wth
codei ne. Any reasonabl e person woul d expect that
will increase nore. |t doesn't ook like it can
I ncrease any nore when you | ook at this curve,
but realize that this is only 18 mllion people.
That's still only about six percent of the adult
popul ation, so we have a |l ong way to go.

Q Next slide, please. Now, which states
currently have zero-tolerance DU laws for
I npai ring drugs, and how woul d they be affected
by reschedul i ng?

A Wll, we have sone good information on
that. There are 16 states that have zero-
tol erance | aws of one sort or another, and 11 of
those deal with marijuana in one formor another.

Wien | say in one formor another, sone of them
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are for THC Sone of them sinply state
marijuana, which is very unspecific. Sone say
THC and/or its netabolites. And there are sone
problens with these. As these states adopt
| egal i zed marijuana, whether it be nedical or
recreational -- and really that doesn't matter --
they generally tend to | ook at the | aws and say,
how can we have a | aw that prohibits sonebody to
use a | egal substance in their bl ood?

Q Mmhmm

A That doesn't square. So they say, Wat
can we do to address this? They have not covered
thenselves with glory. Al of them have done a
pretty poor job of it.

One exanple is Illinois. Wen Illinois

| egalized marijuana in the state, they said,

well, we have zero tol erance, including for THC,
but let's change that and we'l|l have a per se
limt |ike what we have for alcohol. And the

| egislature said, let's nake the per se limt 15

nanograns per mlliliter. Governor Rauner at
that tinme said, |I've been advised by people, Dr.
Huestis —

MR LONICH  Qojection, Your Honor.
JUDGE JULI US: Basi s?
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MR LONICH | believe this is going a
little bit outside the scope of the proffered
expertise. These | aws speak for thenselves. |If
Your Honor want s to t ake them under
consi deration, he can also testify to what the
| aws say, but | think we're bordering into his
analysis and editorialization of those | aws.

JUDGE JULI US: Counsel, any response to
t he objection?

MR. M GHELL: My response woul d be that
he's testifying to how these | aws have perforned,
and | believe that's directly wthin the scope of
hi s experti se.

JUDGE JULIUS: Do you have sonet hi ng

nmore, Counsel ?

DR- LFEMR LONICH: To that proffer, he
was not proffered as a -- and | don't believe his
CVillustrates any legal education or |egal

training, and our basis of the objection is that
he's starting to nowinterpret and anal yze these
zero-tolerance laws. If they want to conment that
they exist, | think that's fair, but any coment
or analysis beyond that, | believe, is

I nappropri ate.

JUDGE JULIUS: | tend to agree with
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gover nnment counsel on this one. 1'll give sone
| eeway with regard to his discussion of them but
obvi ously he doesn't have a | egal background and
t hat has been brought to the Court's attention,
so it may be venturing nore into his personal
opi ni on as opposed to an expert opinion, at |east
with regard to legal inplications and | egal
Issues. But | wll allow himsone |atitude in
di scussing this.

MR. M GHELL: Certainly.

JUDCGE JULIUS: So sustained in |arge
part.

MR. LONICH  Thank you, Your Honor.

MR. M GHELL: M. Wod, how nuch
research have you done into the | aws associ at ed

wi th drugged drivi ng?

THE WTNESS: | have studied the DU
laws of all 50 states and the District of
Col unbi a. And these | aws, of course, were

witten not just by |awers. They're witten by
| egislators that are not even as smart as
| awyers.
BY MR M GHELL.:
Q WwWll, sonme of them | wouldn't say |I'm

too terribly smart. Maybe sone | egislators are
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smarter than ne.

A M point about Illinois was that they
had passed the 15-nanogramlimt. Dr. Huestis
and |, and others |I'msure, but at |east the two
of us, brought this to the attention of Governor
Rauner as to how irresponsible this would be. He
vetoed the bill. Legislature went back and sai d,
Ckay, we'll conprom se and nmake it 5 nanograns,
and that's the current |aw.

Q Ckay. Thank you. And next slide,
pl ease. So, which states have inplenented THC
per se or permssible inference limts?

A VWhen Washington | egalized recreational
mari juana, they included a 5-nanogram THC per se
limt for adults in the state of Washi ngton, so
that was the first one. Colorado followed wth
Its permssible inference Iaw, which is different
from per se, but sone people view it as being
simlar, and we'll see later on perhaps that it
Is not. Montana followed Washington's lead with
5 nanograns, and |'ve described Illinois. West
Virginia fairly recently had 3 nanograns that
they put in. Ohio, even before |egalization, had
a 2-nanogram THC per se |limt but inexplicably

al so had a 35 nanograns carboxy THC per se in
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urine.

Q Now, what is carboxy THC? How does it
differ from--

A It is the inactive secondary netabolite
of THC. THC netabolizes into a serhydroxy THC, and
whi ch is al so psychoactive, which then in itself
nmet abol i zes into carboxy THC.

Q So, carboxy-THC is not psychoactive?

A It is not psychoactive at all, correct?

Q And yet it's being neasured by that | aw.

A By Ohio, it is. That's correct.

Q Mmhmm

A That's correct. And they've tried to
change that for about four years now they've been
trying to change this, and their |laws that they
have tried to replace it with have not been
suitable, and | have testified against themin
all cases, and the | aws have been w t hdr awn.

They have continued it wth another attenpt this
year with their Senate Bill 55. It is currently
being held in commttee, trying to redraft the

| aw t o overcone sone of the objections that |
have brought to the attention of the state's
judiciary commttee.

Q And what were those objections? Wat
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was the substance of then?

A They were including additional THC per
se limts inurine. THCis not even soluble in
urine, so it's rarely found there, and when it is

found it's found in only very, very small doses.

Q What is THC sol uble in?

A It's fat sol uble.

Q Not --

A Not -

Q liquid-soluble

A Not water soluble and not in urine.

Q Next slide, please. So you have

estimated over 6,000 additional --

A Correct.

Q Deaths per year based on the studies
that we went over. How reliable, in your
opi nion, are drugged driving fatality data?

A Cenerally speaki ng, they're very
difficult to know and generally what peopl e | ook
at when they | ook at these kinds of things are
the NHTSA reports, National H ghway Traffic
Safety Adm nistration. NHTSA publishes sonething
call ed FARS. They've been doing this since about
1976 or thereabouts. They report the fatalities

by cause and they | ook at the tinme of day and the
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age of the driver, the training, a whole host of
things that they publish. And included in that,
they also include drivers that have a bl ood

al cohol content, BAC, greater than or equal to
0. 08 granms per deciliter.

Q Mmhmm

A  Wichis acomon -- it is the nost
common BAC |l evel for BACin the country.

Q Two slides ahead, please. But do sone
states have better data than others in your
opi ni on?

A Yes, they do. Bear in mnd that nost of
the states get their --

MR LONI CH: bj ecti on, Your Honor.

JUDGE JULIUS: Hold on. Basis?

MR. LONICH  The relevance to that
question, if the wtness wants to testify about
the states and their data, but the conparison of
what's reliable and which one is better, |
bel i eve +as the question was phrased. | don't see
the rel evance of the question.

MR. M GHELL: |'m happy to rephrase,
Your Honor .

JUDGE JULIUS: Go ahead and rephrase the

guesti on.
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MR. M GHELL: Do you consider the data
fromthe state of Washington to be reliable on
t he subject of drugged driving?

THE WTNESS: On the subject of fatal
crashes, yes. They are probably anong the best,
if not the best. For drugged driving, not so
much, but for fatal crashes, yes.

BY MR M GHELL:

Q Mnhmm And what do those data show?

A Well, here you | ook at sone data from
2008 through 2016 and bear in mnd that these
data are not perfect. They capture the drug
testing data from about 90 percent of the
deceased drivers involved in fatal crashes, but
only 34 percent of the surviving cases. Again,
it's not perfect because during this tine period,
t hey' ve changed their Iimt of quantification
from 1l nanogramto 2 nanograns and then back down
to 1 in 2013. But even so, this is considered to
be one of the nost reliable in the country. \Wat
you' re seeing here is that in the orange |ine,
you see the rate of presence of THC in fatal
crashes rose fromabout 7 up to 27 over this tine
period. Wat's quite remarkable is the al cohol

rate has dropped in the blue line, but the
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pol ydrug case has just soared from94 up to 137.
The polydrug is a conbination of two or nore
drugs at the sane tine.

Q Mnhmm And did those trends conti nue
after 2016? Next slide, please.

A Yes, they did. 1In fact, if you |ook at
the nore recent data from Washi ngton, pol ydrug
I npai rment, now shown in the green |line, exceeds
a conbination of a single drug or alcohol
conbi ned. So polydrug is a serious preval ence
pr obl em

Q Next slide, please. Now, what does
Washi ngton's data show specifically about THC
positive drivers in fatal crashes?

A Well, here fromthe sane agency, you'll
see both the total crash fatalities and the THC
presence fatalities. And the THC has nore than
doubl ed, going from38 in 2013 up to 74 in the
first year of their comercialization. And the
total fatalities has gone up from623 to 767 in
the sanme two-year difference, indicating that the
THC presence is not just because there's nore of
it out there; it's because they really are
causi ng fatal crashes.

Q Two slides ahead, please. Now, sone
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proponents of rescheduling have argued, and

testinony's been heard in this case to the
effect, that marijuana-inpaired driving is not a

serious concern.

A Correct.

Q VWat is --

A  Sonme people have said that.

Q Wuat is your response to that?

A VWhat | would say is that they're cherry-
pi cki ng data when they report this. Let nme | ook
at the National Cannabis Injury Association
report to the Congress that they published in
2018. They stated that there has been no
increase in traffic fatalities as a result of
marijuana |legalization. WlIlIl, as | pointed out
before, legalization itself is not going to
affect traffic safety. It's going to Dbe
comerci alization and use that does that. The
data that the NCIA used to support their
statenent to Congress was based upon obsol ete
studi es that were done very short-termafter
| egal i zation, but prior to comercialization.

Q So prior to 20147

A Prior to 2014, correct.

Q Mmhmm
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A They also cited a NHTSA study, 2015
Virgi nia Beach study, saying that they found no
statistically significant crash risk associ ated
with marijuana use after controlling for age,
gender, ethnicity, and the presence of al cohol.
And that claimwas al so made by NORM., the
Nati onal Organi zation for the Reform of Marijuana
Laws, and those clains are just flat out false.
They just -- they're not true and I'I|l go through
that briefly wth you because that is inportant
to know.

Q Mmhmm

A They've also clained that cannabis users
tend to conpensate effectively for the deficits
by driving nore carefully, and that's a direct
guote from Sewell in Exhibit 22.

Q NMmhmm

A This is a perfect exanple of the way
t hey have taken things out of context. The very
next sentence in Sewell's report was that
unexpected events are still difficult to handle
under the influence of marijuana, however, and
t he conbi nati on of | ow dose al cohol and | ow dose
cannabi s causes nmuch nore inpairnent than either

drug used alone. So if you extract what you want
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to fromstudi es, you can say whatever you want,
but it's not really true.

Q You nentioned there were additional
clainms that were made that you wi sh to address.
What were those cl ai ns?

A Well, you can see sonme from NORM..

Q Next slide, please.

A  Nati onal Organi zati on to Ref orm
Marijuana Laws. They said that the inhal ed
cannabis influence is typically short-lived and
subtle. Well, short is arelative term Let's
tal k about real nunbers. The work done by Dr.
Thomas Marcotte in San Diego said that it's three
and a half to four and a half hours before the
I npai rment caused by marijuana subsides down to
baseline |evels. But he's pointed out
inmportantly as well that during those sane
studi es, that those subjects felt confortable to
drive after one and a half hours. So between
that one and a half and either three and a half
or four and a half dependi ng upon where that
subj ect happened to be, that's a dangerous
period. It's even worse for cases of edibles
because wth edibles you find that the inpairnent

tinme can last 6, 8, and up to 10 hours. As far
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as being subtle. Subtle, vyes, but that's
sufficient to kill, as we have seen from sone of
t he dat a.

The other point is to being subtle is
that those subtle effects of nmarijuana's
I npai rment are what makes it so difficult for the
| aw enforcenment officials to enforce the | aws
because the standard tests that they use to
identify inpairnment for drunk driving don't work
for drug driving.

Q Mnhmm Next slide, please. Now, you
stated previously that NORM. msquoted the
Virgi nia Beach study?

A The Virginia Beach study was done by
NHTSA. It was done actually by Pacific Institute
for Research and Eval uation under contract to
NHTSA.  And NHTSA, first of all, reported on this
in 2015, and John Lacey reported on the full
report one year later as the author of the study.
The study was based upon THC presence, not on THC
i npai rnment, and that's an inportant distinction
that we'll be getting into a bit later on. The
study did not say that there was no significant
I'ink. They said they failed to find a

significant link. A failure to find alink is
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not the sane thing as finding there is no |ink.
Absence of evidence is not evidence of absence.
It's |ike when you can't find your keys, it
doesn't nean they've di sappeared, it neans you
didn't find them

Q Mmhmm

A And the reasons they didn't find themis
that the study was not designed to find them

Q It is frequently said that keys are in
the last place you | ook.

A That's right. That's right. They only
studi ed volunteers. They didn't study everybody
that cane up. They had over 3,000 subjects in
the study, but less than 2,700 crashes. So at
| east 413 of the subjects in the study were
victinms of sonebody el se's crash. They were not
t he people that necessarily caused it.

Q And the quotation in front of you from
M. Lacey, could you please read it?

A This study should not be interpreted to
mean that it is safe for individuals who have
used substances to operate a vehicle.

Q |Is that a quote fromthe study?

A That is a quote from John Lacey. Not
from Conpton, but from John Lacey. That's what

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com



© 00 N oo o b~ W DN PP

N D N NN DD P P P PP PP PP PP PP
o A W N P O © 00 N O O b W N B+, O

1462

he said. That's correct.

Q Mnhmm Next slide, please. M. Wod,
what is sonme of the real evidence that THC
I npairs driving?

A Wll, we have lots of evidence despite
the phony claimthat we can't study this because
it's a Schedule | drug. W've got reports that
t here have been over 15,000 marijuana studies
published in the bionmedical literature, despite
It being a Schedule I, in |less than one decade.
The studi es include experinental evidence and
epi dem ol ogi cal evi dence. These are two
different types of studies, and they have
different pros and cons of either type, but we
| ook at all of it together to cone wth a
concl usi on.

Experinental evidence typically is very,
very tightly controlled. You' ve got typically an
I ndividual is going to be acting as his or her
own control, and |I'mgoing to be | ooking at
sonebody's their attention span, their ability to
smal | notor control and so forth, short-term
menory, alignnment skills. You test whatever
study you want to study, whichever dinension you

want to study. You test the subject when they're
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baseline and then when they have consuned
marijuana, and then after they have subsi ded back
to baseline, and you can prove true cause and
effect that THC does cause inpairnent.

Q And that's for |aboratory experinents?

A That's for |aboratory experinents.

Q Next slide, please.

A  These describe sonme of the things that
we would ook at. Look at attentiveness,
vigil ance, perceptive tine and speed, executive
functi on, di vi ded attention, cogni tion,
psychonotor functions, risk-taking behavior,
reaction tinme, short-termnenory, notor skills
and tracking. They've tested nmany, nmany
different dinensions. Even the marijuana | obby,
if you |l ook at sone of their pronouncenents they
have made in the reports | referred to earlier,
admt that the | aboratory experinents can cause
I npai rnment. But what they then ask is, okay, but
what does that do to the tendency to cause
crashes?

Q NMmhmm

A You can't do that with a | aboratory
experinment. You need other kinds of experinents.

Q Like on-road driving studies, for
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I nst ance?

A On-road driving studies.

Q Next slide, please.

A And on-road driving studies, those are
difficult and dangerous to perform and very few
of them have been published, other than
journalistic publicity stunts that we typically
i gnore, but well-controlled studi es have not been
very common. For safety considerations, they've
used very | ow doses of THC. They have to because
they don't want to put the test subjects and the
nmonitor who's in the car wwth the study subject
at risk. But they have, for exanple, tested 100
and 200 and 300 m crograns per kil ogram THC dose
per subject. And what these studies have proven,
that the inpairnent is indeed dose-rel ated, but
that's about as far as they can go with on-road
driving studies.

Q So wth an on-road driving study, howis
that typically perfornmed?

A On-road studies, they have a nonitor
who's sitting in the passenger seat with an
active brake so he can stop it, and even a
steering wheel where he can overcone the person

that's performng it. They wll neasure the dose
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of marijuana in a marijuana cigarette and then
have certain instructions as to how deep to
i nhale and so forth, and then the tim ng that
t hey can snoke.

Q Mm hmm

A And then they neasure the, what's call ed
the lateral displacenent. [It's a neasure of
weaving in the road, and they have a car
Instrunmented to do that.

Q Thank you for clarifying that. Lateral
di spl acenent is a very technical term It neans
weavi ng in the road?

A Weaving in the road, yeah

JUDCGE JULIUS: Counsel --

MR. M GHELL: Yeabh.

JUDGE JULIUS: Just for your awareness,
we're a few mnutes away fromthe schedul ed noon
 unch break. So, if you want to start | ooking
for a good place to pause, just be on the | ookout
for that, okay?

MR. M GHELL: Yes, Your Honor. | think
after the next slide fromthis one we can take a
rest.

JUDGE JULIUS: Sounds good.

MR MGHELL: And after they've dosed
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the drivers, surely they don't let themjust
drive on the road, right?

THE WTNESS: Well, they use a cl osed
track. I'msorry. | did not nention that.

BY VR M GHELL.:

Q \Wwell, thank goodness.

A Al the ones |I'm aware of have been on a
cl osed track.

Q Hmm Next slide, please. As for
driving sinulator studies, what about thenf? What
do they show?

A Wll, those are actually pretty good.
There are a nunber of different Kkinds of
simulators where you sinulate the driving
ability. Sonetimes you just do it wth a
conputer sinulation and a steering wheel and a
brake. The nore invol ved sinulators include
getting sonebody encased in a |large device like
what you see in a flight sinulator or sone of the
Di sneyl and rides where you can actually feel the
vehi cl e noving. These can be very well
controlled, again, |ike you can with experi nent al
studies, yielding very credible results.

All of these different Kkinds of

| aboratory studies, sinulator studies use just a
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handf ul of subjects. They may use 15 subjects,
maybe 20, nmaybe 100. They neasure fewer
di nensi ons of inpairnment than | ab studies but a

| ot nore than on-road studies. They confirmthat
THC- i nduced driving inpairnment, it does exist,
especially with occasional users, and they're
fairly consistent, but not conpletely consistent
because there are sone differences in the
protocols that are being used from one
experinmenter to the other. So you can find sone
that do not confirmthis, but generally speaking,
the majority of themw ||l reach that concl usion.

Q Wen you say occasional users, can you
define that termfor us?

A Different experinenters have different
cutoff points, but it's generally recognized that
THC net abol i zes relatively slowy, and it does so
on a second-order kinetic reaction rate. So what
happens is that you have a half-life |Ilike

radi oactivity.

Q Mmhmm
A It's not a linear netabolization like it
is wth alcohol. So what they |ook at is does

sonebody have enough tinme bet ween their

consunption of the dosing schedules, if you will.
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Do they have enough tine to allow that to
subside? And if they only are using it maybe
once a week, that generally is considered to be
an occasional user. |If they're using it daily or
every other day, that usually is going to be a
chronic user. Sonme people will say, I'lIl |ook at
people if they use it nonthly. |If they use it

| ess than that, generally they are considered to
be nai ve users.

MR. M GHELL: Ckay. Your Honor, |I'm
happy to stop there.

JUDCGE JULIUS: Sounds |ike a good pl ace
to stop for lunch. It is nowjust 12:00 on the
dot. We will recess for an hour for |unch, and
"Il see everyone back here at 1:00 p.m During
the recess, please don't discuss your testinony
wi th anyone as you're still in the process of
giving it. Okay?

(Wher eupon, the above-entitled matter
went off the record at 12: 00 p.m and resuned at
1:01 p.m)

JUDGE JULIUS: W are back on the
record. If you want to continue with your direct
exam nation of M. Wod, feel free to do so at

your conveni ence.
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MR. M GHELL: Thank you, Your Honor.
Could we go forward two slides? Judge, just for
the record, we are on slide 22 of Exhibit 87.

JUDCGE JULIUS: Thank you, Counsel.

DI RECT EXAM NATI ON

MR MGHELL: M. Wod, you nentioned
epi dem ol ogi cal studies and that one of those was
culpability studies. VWhat are culpability
studi es and what do they show?

THE W TNESS: Cul pability studies
conpare drivers involved in a crash, usually they
| ook at two drivers with a two-vehicle crash
toget her, for exanple and identify the one driver
t hat was cul pabl e and one who was not cul pabl e.
Then they | ook at the drug presence in both of
those two categories of individuals. Fromthat,
they determ ne sonething called an odds ratio or
arelative risk after marijuana use. The netrics
that they use sonetines are self-reports fromthe
drivers. Sonetines they wll use blood tests.
Sonmetinmes they' Il use urine tests. But the point
| want to enphasize that in all cases they are
nmeasuri ng THC  presence, not necessarily
I npai r ment .

There are widely variable results from
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the culpability studi es because of the highly
vari abl e test protocols that are used. Sone, for
exanple, wll specify that we will only rely upon
bl ood testing; others rely only on self-reports
and so forth. As a result of the different
protocols that are used for testing, it's hard to
conpare the results one wth the other.
Cenerally, they find THC positive drivers are
nore likely to cause fatal crashes, but not
al ways.
What they have found fairly consistently
Is that the crash risk is highest for people that
are inpaired by alcohol plus THC, those people
that are inpaired by al cohol or have had al cohol
present are the m ddle grade, and those that have
the | east propensity for being in a crash are
those that are positive for THC only.
BY VR M GHELL.:

Q Mmnhmm Next slide, please. Your
Honor, for the record, slide 23. M. Wod, what
are case control studies, and how do they differ
fromcul pability studies?

A Wll, here you're looking at two
different types of subjects. One is drivers that

are involved in crashes, and the second is
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drivers that are not involved with crashes but
perhaps happen to be going by the sane
I ntersection maybe a week | ater, but at the sane
time of day. They typically, like the
cul pability studies, wll typically report either
odds ratio or relative risk after marijuana use.
Agai n, they assess nmarijuana use, not inpairnent.

Q Next slide, please. Your Honor, for the
record, slide 24. M. Wod, can you descri be
very briefly the nost frequently cited neta-
anal ysis of marijuana crash risk studies?

A Sure. Because of the wide variety of
di fferent kinds of studies that are done in crash
risk studies, they're best understood wth
sonet hing call ed neta-analysis that | think was
covered by an earlier wtness here.

This is froma report that was done by

Rogeberg and Elvik, a couple of Norwegian
researchers and this is a list of +the 28
different studies that they conbined into one
net a-anal ysis of a result. |[If you |look at this,
you'll find that there are 28 different studies
here, and the odds ratio in each study is |listed
on the right-hand side, and they vary everywhere

fromO0.22 up to 13.4; 0.22 neans that people that
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are positive for THC in that study were 4.5 tines
nore safe to drive than a sober driver. Now 13.4
says that they were 13.4 tines worse than a sober
driver. Then vyou conbine all those very
di sparate studies into one nunber, and they cone
up with 1.36; and this is the nunber that NORM
and sonme of the other marijuana | obby people have

held onto it to say, this really is not very

danger ous.
Q Mmhmm
A It's not nmuch worse than just getting

your bl ood drawn or maybe getting a neasl es shot
or sonething like that. If you look at this, the
second one fromthe bottomis the Conpton study.
That was one we were just discussing from West
Virginia. That ended up wth an odds ratio of
1.0. Wwell, actually, 1.0 was not fromthe
Conpton study, that was actually fromthe Lacey
study. Conpton showed 1.05. So there's sone
i nconsistencies and irregularities in the way
they've reported this, but that's an exanpl e of
one study.

Q Al right, thank you. Next slide,
pl ease. Slide 25, Your Honor. What can

observational studies tell us? And this is the
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third of the epidem ol ogical studies, right?

A This is the third of the epidem ol ogi cal

type. That's correct. W’ve -- seen sone.

W' ve seen sone of the exanples of data from

Washi ngton, for exanple, are epidem ol ogical
studies. Instead of having controls, they sinply
| ook at massive nunbers of case studies. You'll
have, as | say, typically | ess than 100 people in
a regular control 1ed study. Cbservational studies
may have thousands of them W' ve had 60-sone

odd thousand cases in Colorado of DU, for
exanpl e, that can show you sone of our studi es.

Q Next three slides on, please. There,
that one. Slide 28, Your Honor. W' re just
going to nove a little bit faster. M. Wod,
what is the difference in your opinion based on
your research between DU and DU per se?

A Excellent question. Many peopl e
m sunderstand this. All states have both DU
laws as well as DU per se |aws, although they
may not call themthat. DU is driving under the
i nfl uence. They may have different terns for
that as well, DWAI and so forth. | use DU
sinply because it's the nost commonly used. But

DU requires that the prosecutor proves that
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sonebody is inpaired however that state happens
to define inpairnent.

The | evel of alcohol or drugs in the
bl ood or oral fluid or urine or whatever is not
even an elenent of the crinme. |In fact, you can
be convicted of DU even if there are no
t oxi col ogy results, which happens once when a
subject refuses to conply with the state
requirenent that they furnish a biological
sanpl e.

DU per se is quite different. It
requires that the prosecutor prove that sonebody
Is above the legal Ilimt. For alcohol, that is
typically .08 grans per deciliter of alcohol in
whole blood, and no proof of inpairnment is
required to be convicted of DU per se. You do
have to prove probable cause to take bl ood sanple
fromthat individual, but that's a nmuch | ower
standard of proof than is proving sonebody is
I ncapabl e of driving, for exanple.

Q kay, next slide, please. Your Honor,
slide 29. What do officers | ook for when there's
a roadsi de encounter involving DU, and how
effective are their observations at detecting

I npai r nent ?
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A Good. The first thing to |ook for --

MR. LONICH  (bj ection.

JUDGE JULIUS: Hold on, sir. W have an
obj ection. Basis?

MR LONICH  Once again, | believe this
IS going outside the scope of the expertise. The
way the question was posed was what do they | ook
for, how effective it is. | don't believe that
this witness has any | aw enforcenent background.
| understand that he has read these studies, but
how effective things are on a case-by-case basi s,
| believe, is outside the scope.

JUDGE JULIUS: Al right, Counsel, do
you have a response to the objection?

MR. M GHELL: |'m happy to rephrase.

JUDGE JULIUS: Ckay, I'Ill consider the
guestion as w thdrawn, and you can rephrase.

MR M GHELL: M. Wod, what is the
typical test that an officer would performto
determ ne i npairnment during a roadside encounter?

THE W TNESS: Tests are typically
specified in sonething called the Standardized
Field Sobriety Tests and those are sancti oned by
the International Association of Chiefs of Police

to include three individual tests: hori zont al
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gaze nystagnus, the one |l eg stand, and wal k and
turn. These have been validated to be very
effective for neasuring and reporting and
docunenting inpairnment by al cohol. They've also
been shown to be only noderately effective for
I npai rment by marij uana.

BY MR M GHELL:

Q And they've been shown by what study?

A  Been shown by studies done in the Con
Stough in Australia, sone people in the United
States, sone people in England -- worldwde it's
been shown to be ineffective or noderately
effective for marijuana.

Q M. Wod, why is the absence of a
scientifically valid THC per se |imt of
consequence to the governnent's rescheduling
deci si on?

A  Yes. The dilemma that the |[|aw
enforcenent faces is that they knowthat it is
illegal in all states to drive while under the
i nfl uence of the drugs. Proving that is very
difficult. Prosecutors find the sanme thing with
al cohol, which is why they prefer to use the
statute DU per se rather than DU . They're used

to that, and it's very easy to do. |It's not a
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sl am dunk, but it's much, nuch easier. It's an
uphill struggle to convict sonebody of DU .

Q Wy is it harder to convict soneone of
DU than DU per se?

MR LONICH  Qojection, Your Honor.

JUDGE JULIUS: Basis?

MR LONICH Once again, | believe it's
outside the scope. This is getting into a | egal
analysis, a legal critique. Also, as you know,
Your Honor, every case is different. Facts are
different. There's conversations that are had
bet ween prosecutors and defendants. | just
believe this is outside the scope. They want to
tal k about statistics and what results in a
conviction, but the process behind it, the
theories, and I would add a specul ati on objection
to that as well, Your Honor.

JUDGE JULI US: Response to the
obj ecti on, Counsel ?

MR. M GHELL: My response woul d be that
we're just tal king about the statistics. W are
tal ki ng about why prosecutors would use the per
se as opposed to a normal DU conviction. This
Is statistically. This is found in the

statistics that are in our exhibits. W're
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speaking to the statistics. W're not speaking -
- we're not having himspecul ate on why states
m ght do this.

JUDCGE JULIUS: Did you have sonet hi ng
nmore to add?

MR LONICH Yes. To that point, Your
Honor, a statistic is a statistic. It is a
nunmber. It is aresult. 1t's not the why
sonet hi ng happened.

JUDGE JULIUS: That was ny question as
wel | .

MR MGHELL: That's fine. | can
rephr ase.

JUDGE JULIUS: Oay. So |I'Il consider
t hat question previously wthdrawn, and you can
ask a new questi on.

MR. M GHELL: Thank you. Wt hdrawn,
M. Wod, what do these statistics say about
convi ctions about -- withdrawn. M. Wod, what
do the statistics say about DU per se
convictions in the States? How often do they
occur?

THE WTNESS: | have no statistics on
that. The states that do report convictions on

DU typically conbine DU and DU per se
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conbi ned. | wll show you sone specific
statistics on Colorado that speak to that
question, but not as directly as you asked it.

Q Mnhmm Let's nove on to slide 30. M.
Wod, what is the DRE protocol?

A DRE protocol is 12 steps that an officer
must go through to docunent that sonebody is
I npai red, that enables a DRE-trai ned person to
not only docunent inpairnent, but al so provide
an expert opinion as to what the |ikely causes of
t hat observed inpairnent is.

Q |Is DRE training -- withdrawn. Does DRE
training take a long tine?

A Yes, it does. It's considered to be
extrenely difficult to becone a drug recognition
expert. It takes two days of assessnent for the
officer just to show that he is going to be able
to conplete the what's call ed the DRE school.

The school itself is seven days of eight hours a
day of training, followed by a 40- to 60-hour
period of tinme to achieve certification. Annual
certification is required, and that DRE expert
must have a m ni num of four eval uations every two
years to maintain their certification.

Q How many DRE experts -- or how many DREs
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does the state of Col orado have?

A Last | saw was about 143.

Q In your expert opinion, is that enough
DRE experts to cover the anount of drugged
driving cases that cone before the courts?

A It is enough to cover them Is it
enough to cover themwell? That's an opi nion.

Di fferent people have different answers. \Wat |
typically hear frompeople is, no, it is unlikely
that any state will ever have enough that w |
satisfy the critics.

Q Mnhmm Next slide, please. Slide 31,
Your Honor. |s there a THC equivalent for the
BAClimt for alcohol, .08 fanously?

A No, thereis not. This slide wll give
us three expert statenents, one fromthe AAA
Foundation for Traffic Safety, one fromthe
Nati onal Safety Council, and one was from NHTSA,
and all of them say that Ilegal Ilimts for
mar i j uana and driving are arbitrary and
unsupported by science, which could result in
unsafe notorists going free and ot hers being
wrongfully convicted for inpaired driving.

Q And these are fromExhibits 8 and 23 of

DU D VictimVoices subm ssion?
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A That is correct.

Q Next slide, please. Slide 32.

A Here are three nore agencies that have
reached the sanme conclusion, the National
District Attorneys Association.

MR, LONICH  (bj ection, Your Honor

THE W TNESS: The National Sheriff's
Associ ati on.

JUDCGE JULIUS: We have an objecti on.

MR LONICH | didn't know if there was
a question posed.

MR M GHELL: There was no questi on.
What do the organi zations on this slide say about
THC per se limts?

THE W TNESS: One of the nost
interesting ones is fromthe National D strict
Attorneys Associ ation that gave us sone nunbers.
They say that If a marijuana per se level is set
at 5 nanograns, sone estimtes suggest 50 to 70
percent of individuals who display clues of
i npairnment | eading to arrest would test bel ow the
per se limt.

BY MR M GHELL:

Q Next slide, please. M. Wod, in your

expert opinion, what are the specific problens
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wth a per selimt for THC?

A Wll, it does not need to be ny expert
opi ni on because these other expert organi zations
have said the sane thing. Wen you set an
artificial THC per se limt that is not supported
by science, you will have uninpaired drivers who
are above the |imt that can be convicted and
inpaired drivers belowthe |imt who are not
convicted. Now, you can solve that problem by,
rat her than using a per se |evel, use what
Col orado calls a perm ssible inference structure,
but it does not solve the second problem You
still have uninpaired drivers above the Iimt
will no | onger be convicted, but the inpaired
drivers belowthe [imt are not convicted, even
Wth a per se -- permissible inference -- |aw

Q Yeah. Next slide, please. Your Honor,
slide 34. Can you explain why a blood test for
THC cannot serve the sane purpose as a bl ood test
for al cohol ?

A Certainly. The issue is that neither
al cohol nor THC inpair a driver's blood. The
only reason we test the blood is as a surrogate
to find out what's in the brain. These and other

drugs do inpair the brain, but not the bl ood.
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Now - -

Q So why does the blood work so well as a
surrogate for al cohol ?

A \Well, alcohol is water-soluble, so it
establishes very quickly a uniformdistribution
t hr oughout the body and throughout all highly
perfused organs and tissues of the body. So
what's in the blood is in the brain and vice
versa. THC is fat-soluble. [It's not soluble
di ssolved in the blood. It's suspended in it as
It races through the blood vessels. Wen it hits
the brain and other fatty tissues, those fatty
tissues, since THC is fat-soluble, extract the
THC fromthe blood. So very quickly, the THC
level in the brain is nmuch higher than it is in
t he bl ood.

Q M. Wod, what is the nost fatty tissue
in the body?

A The brain.

Q Next slide, please. Actually, two
slides ahead. You' ve nentioned before the bl ood
alcohol limt, I'"'msorry, you nentioned that
there's a relationship between bl ood al cohol
limt and crash risk.

A That's correct.
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Q Wat is the data that would confirmthat

st at enent ?

A \Wll, there are several pieces of data,
and I'Il just show one here. And this is the
data from-- and it's a study of Long Beach, Fort

Lauderdal e study and published in 2022, show ng
the rel ationshi p between bl ood al cohol content
and relative crash risk. This is used to support
the per se |level but does not scientifically
determ ne what that per se |evel ought to be.
Nunmbers |i ke this have been replicated around the
worl d, and they all come up with simlar but not

i dentical graphs. But | will point out that

t hese are average nunbers and do not reflect each
i ndi vidual, like, there can be differences anong
i ndi vi dual s.

Q Mnhmm Two slides on, please. Your
Honor, slide 38. Does a simlar correlation
exi st for any drug other than al cohol for BAC
crash risk correlation -- or crash risk
correl ation?

A No, it does not. Alcohol is the only
drug with a proven correl ati on between bl ood
| evel s and crash risk. For mari j uana

specifically, we have proof that there can never
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be a correlation between blood | evels and crash
risk. The laws of chemstry and of hunan
physi ol ogy prevent any possible correlation.
Marijuana's not the outlier. Alcohol is the
outlier. It's the only drug that has that.

Q Next slide, please. Your Honor, slide
39. M. Wod, can you define pharnacokinetic for
us?

A Sure. Pharmacokinetics basically is the
science of determ ning essentially what the body
does to the drug, not what the drug does to the
body, whi ch S phar macodynamni cs. But
phar macoki netic is the other way around, what the
body does to the blood -- or what it does to the
drug, rather.

Q And can you expl ain the pharmacokinetic
di fferences between al cohol and THC? How are
they different?

A Onthe left, you'll see a Wdnmark nodel,
which basically shows how the BAC in an
I ndividual wll decline in time. You can see it
goes from-- it clinbs fromabout .33, in this
case, up to about .45 as sonebody is consum ng
the al cohol, and then it declines in a very

i near fashion at about 0.02 grans per deciliter
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per hour. On the other hand, if you |ook at the
graph on the right, you see in the solid red |ine
the level of THC in the bl ood, and you can see
that it very rapidly spikes in the blood. Wthin
just a few mnutes, you achi eve the maxi num | evel
of THC after sonebody begins snoking a joint. It
declines rapidly, not because of netabolization,
which is what's occurring on the |left al cohol
graph, but it's declining rapidly because of

redi stribution fromthe blood to the brain and
other fatty tissues in the body.

Q Wien you say redistribution, can you
expl ain that process?

A Yes. It's a process where the THCis in
the blood, and the brain, the lungs, the heart,
other fatty tissues extract that fromthe bl ood
and redistribute it fromthe blood to the fatty
tissues.

Q Mnhmm Two slides on, please. M.
Wod, what is the data that shows the
relationship between blood THC levels and
subj ective inpairnment?

A \Well, there have been a nunber of them
Sone of them are shown here in this graph, and

t hey' ve been conbi ned into one graph for ease of
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under st andi ng and conparison. |If you |ook at the
two lines that are marked by squares, that shows
al cohol. Wat you're seeing is the al cohol
mlligrans per deciliter is in the line with the
bl ack squares, and the subjective effects are
then shown in the line with the white squares.
And they track very closely, as you m ght expect.
As the al cohol |evel goes down, the inpairnent
| evel or the subjective effects go down.

The other two lines that you see are for
THC, and again, follow ng the sane techni que, we
have the line with the blackened in circles shows
the THC | evel in the blood, whereas the line with
the open circles shows the subjective effects.
You'll see that for the first 30 m nutes after
consum ng a joint, the subjective effects are
going up at the sane tine that the |level of THC
Is going dowmn. This is what you woul d expect
when the THC is being redistributed fromthe
blood to the fatty tissues.

Q Wen you're tal king about the subjective
effects of inpairnent, can you define what those
are for us?

A They typically are defined by the
subject that's being tested, and they typically

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com



© 00 N oo o b~ W DN PP

N DN N N MDD P P P PP PP PP PP PP
o A W N P O © 00 N O O b W N B+, O

ask the subject to rate how high you are on a
scale of 1 to 10, called a VAS scal e, visual
anal og scal e.

Q Two slides on, please. Your Honor,
slide 43. M. Wod, what do real world arrest
data for DU show about the distribution of blood
THC | evel s?

A Well, they vary dependi ng upon where the
test was taken, and al so they have varied over
time as THC potency, if you wll, has increased.
This is a fairly old study from 2008 show ng t hat
90 percent of the subjects that were arrested for
DU in Sweden tested bel ow 5 nanograns.

Q Next slide, please. |Is there simlar
data fromthe United States, M. Wod?

A There are. This is a graph from NVS
Labs in Pennsylvania showi ng that 70 percent were
bel ow 5 nanograns. This is in a study of over
10, 000 marijuana DU D cases.

Q Next slide, please. Your Honor, slide
45. M. Wod, what would Col orado’'s data show?

A Actually, very simlar to the one from
NVS at the sane tine period. This is about 2012,
72 percent of the cannabi noid-positive defendants

tested bel ow 5 nanograns.
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Q Two slides on, please. Your Honor,
slide 47. M. Wod, you testified that sonetines
bl ood testing can be del ayed.

A  Yes.

Q How does that delay affect the
measur enent of blood THC in studies?

A It’s huge, and this is a result froma
study that | perfornmed with ny co-authors on a
paper that we had published. Wat we've done is
we have | ooked at the delay tine between a crash
that killed sonebody or injured sonebody, | ooked
at both groups of cases, between the tine of the
crash and the tinme that bl ood was collected for
t oxi col ogi cal testing.

Q NMmhmm

A And then we've put those into five
quintiles shown here in the blue and the pink
bl ocks. Quintile 1 shows that the nean tine for
that quintile is 1.1 hours. The nedian quintile,
nunber 3, so the nean tinme was 2.1 hours between
the crash and tinme you collect the bl ood.
Quintile 5 was over 4 hours. Mst of quintile 5
was cases where a warrant was required in order
to be able to collect the blood. That's becom ng

nmore and nore common with sone of the recent
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court rulings. So these data are sonewhat dat ed.
What |'ve done then, |'ve placed these quintiles
agai nst the graphs that you just saw earlier, the
one graph showi ng the very rapid decline of THC
That's a very dark |ine shown on the graph.

Q Mmhmm

A The gold and gray lines are froma
different study showing chronic users and
occasi onal users and what their decline was
respectively. And what you can see is that for
quintile one, that is, the fastest 20 percent of
all the cases, it's fairly easy to show that the
person can be found to have THC that is
nmeasurable in the |aboratory. But quintile
three, which is just the nedian, you find that
the only ones that are above the Ilimt of
quanti fication of nost toxicology |aboratories
are those people that are chronic users. The
occasional users wll be belowthe limt of
quantification, and they will be shown as no THC
has been found. For quintiles four and five,
they all fall below the |evel of quantification.
Now, if sonebody actually took a joint, say, an
hour before they began to drive, you would just

nove all these blocks to the right, and you begin
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to see that nore and nore of those people that
you woul d test would be found negative just
because of tine del ay.

Q Next slide, please. M. Wod, is there
a study that directly conpares crash risk as a
function of blood concentration for alcohol to
crash risk for a blood concentration of THC?

A There's only one study |'ve seen that
fits that description, and that was the study
that was done in Europe. It was a nultinational
study. You see the al cohol curve on the left-
hand side and it follows by and | arge what you
woul d see with the earlier graph we discl osed
wth the from NHTSA. On the right-hand side, you
see THC, and you see there's no correlation
what soever .

Q And in your expert opinion, what does
that suggest about blood THC |evels and
I npai r ment ?

A Well, it says you better not use it to
find out if sonebody's inpaired because it
doesn't worKk.

Q Hmm Next slide, please. Do the graphs
that you showed apply to all users, including

chronic users, or just to occasional users?
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A  Wll, it's interesting that even with
occasi onal users, you find w de differences.
Same thing with chronic users. This shows just
how wi de the variation is fromone individual to
the next. If you look at the -- we saw this
graph earlier -- and | ook at the vertical I|ines
that are above and bel ow the black solid |ine.
You see that the black solid |ine says that the

nmedi an bl ood THC | evel is about 62 nanograns per

mlliliter for that group.
Q Mmhmm
A The black |ines, the vertical |ines show

the range, and even though the nedi an was 62,
anong all the subjects that were studied, it
ranged from 18 up to 112, so that's a pretty w de
spr ead.

Q Two slides on, please. This is slide
51, Your Honor. So you've presented a great deal
of scientific evidence about THC and bl ood
content. |Is there real-world data froma state
t hat woul d neasure the actual inpact of a THC per
se limt on DU convictions?

A Yes. There are real-world data. They
only conme from Col orado, and this is pursuant to

the law that | wote and brought to the
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| egislature, as | described before.

Q Wy does that data only conme from
Col or ado?

A  Wll, it's hard to do. Wen you think
about it, you want to be able to get data from

the toxicology |aboratories all the way through

to the judicial outconme. Well, when sonebody is
arrested for DU, the policeman will get the
blood sanple and wll transfer that to the
| aboratory for testing, and he will put his |aw

enforcenent agency's nunber and the date on it
and the person's nane, but there's no uniform
code that then travels with that sanple all the
way through the judicial process.

Once a case is filed with the
prosecutor, then there is a stanp of a -- this is
a case nunber. That case nunber wasn't assigned
at the time of the test, and so that does not
belong. So those two data fields exist in silos;
they' re not conbi ned.

Q | see.

A \Wat we had to do in Colorado was to
find a way of conbining the data fromthe two
different data silos and that's what was done.

Q Three slides on, please. Your Honor,
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slide 54. M. Wod, what do the Col orado data
show about conviction rates for different
subst ances?

A Wll, overall, we find that we're very
successful with alcohol convictions. W have a
94 percent conviction rate when sonebody's been
charged with driving under the influence of
al cohol. On the other hand, if they've been
charged of driving under the influence where THC
was the only drug found, the conviction rate was
73 percent. Now, that may sound low, and it is,
but it gets worse as you get down deeper into the
data and you find that that's a 44 percent
conviction rate for DU and a 98 percent
conviction rate for DWAI

Q And again, what is DWAI? Do you know
what it stands for?

A DWAI is driving while ability is
inpaired. |It's just -- there's a statutory
definition of DU, which is incapable of safe
driving. The statutory definition for DM is
inpaired to the slightest degree such that
sonebody is |less safe to drive.

Q So DWAI has the | ower standard, and DUl
I's the higher standard.
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A It's alower standard. It's a | ower
standard. It's also --

MR, LONICH  (bjection, Your Honor.

JUDGE JULIUS: Hold on, sir.

MR LONICH Once again, we're getting
into |l egal analysis. Wat is the burden of proof
and what the standard is.

JUDCGE JULIUS: Ckay. Response to the
obj ecti on?

MR M GHELL: That's fine. 111
wi t hdraw t he questi on.

JUDGE JULIUS: Ckay.

MR. M GHELL: Next slide, please. Based
on your research and experience, M. Wod, how do
prosecutors approach DU cases when al cohol is
I nvol ved?

THE WTNESS: They wll, if they have
the data on what the al cohol content is, and
that's all I'mreporting here because this is
based wupon |[|aboratory data. They w |
universally try to get a conviction on DU per
se. They wll quite frequently negotiate that
down in order just to get a conviction and to

save court tinme and accept a conviction for DWA
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MR, LONICH  (bjection, Your Honor.

THE WTNESS: As shown by the data here.

JUDGE JULIUS: Hold on, sir.

MR. LONICH  Understandi ng he's talking
about data, but once again, | feel like we're
verging into alnost irrelevant testinony here
about why prosecutor and prosecutor decisions to
negoti ate charges down, and they, as he testified
that they perceive that it may be easier. |
believe that's just outside the bounds of his
expertise, and also it's not relevant of separate
cases of what may or may not have happened during
those litigation process. | request we just
stick to the data.

JUDGE JULI US: Response to the
obj ecti on?

MR M GHELL: Your Honor, this is
rel evant because it's conparing how prosecutors
handl e THC per se versus THC, how they handl e
t hose cases versus al cohol which is -- that's the
di stinction that M. Wod is testifying to.

JUDGE JULIUS: 1'Il allowit. It'll go
to wei ght.

MR LONICH  Yes, Your Honor.

MR M GHELL: Okay. Next slide, please
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-- actually, two slides on fromthere. Thank
you. One nore slide on fromthat. Thank you.
M. Wod, what do the Col orado data show about
conviction rates above and bel ow the 5 nanogram
per mlliliter threshold for THC?

THE WTNESS: Here, we're |looking at a
summary of five years of data, 2018 through 2022,
which is the last year for which we have data
published. And this is -- we've taken all of the
cases for people who were charged with DU or
DWAI where THC was the only drug found in their
bl ood and we've separated that into charges by
DU and DWAI, and al so by above and below the 5
nanogram perm ssi bl e inference rate.

VWhat we find is that the 5 nanogram THC
limt does not discrimnate between inpaired and
non-inpaired. Both categories of individuals
have remarkably high conviction rates 99 percent
for 5 nanograns and above and 93 percent for
bel ow 5 nanogr ans.

BY MR M GHELL:

Q Next slide, please. Now, what do these
data tell us about the relative difficulty of
proving DU versus DWAI with respect to THC?

A If we | ook at the cases for individuals
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who are just above 5 nanograns, we have an
extraordinarily high 99 percent conviction rate
for DM, that is, inpaired to the slightest
degree, and only 62 percent for DU . This tells
us two things: One, it's easier to prove that
sonebody is inpaired to the slightest degree than

it is to prove that they are incapable of safe

dri vi ng.
Q And that's based --
A Wll, it nmakes sense.
Q ~-- on the data for the conviction rates.
A That nmakes sense that's what the data

say. But it also says one other thing that's
very inportant. It also says that the
perm ssible inference structure used in Col orado
does appear to prevent convictions based on only
toxi cology results, otherw se we woul d have an
extrenely high conviction rate for DU as well,
and we don't.

Q Okay. Next slide, please -- next slide,
pl ease. This is next slide.

A | think you want to back up.

Q Yep. Oh, let's back up. M. Wod, what
happens to inpaired drivers who test bel ow the

threshold 5 nanogranms per milliliter for THC?
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A It depends upon whether or not they are
charged with DWAI, in which case they have a 93
percent conviction rate, as we've already
testified. O if they're charged with DU, where
the conviction rate is a m serable 8 percent.
| "' m not sure why prosecutors would try to convi ct
sonebody of DU when they're bel ow the | egal
limt, but they do.

Q So, based on the data, the conviction
rate changes based on the charge?

A It does, which is exactly what the
National District Attorneys Association and the
ot her expert groups said was goi ng to happen.
This proves it actually does happen.

Q Next slide, please. M. Wod, based on
the data fromthese studies, is a THC legal |imt
necessary to achi eve convictions for inpairnment?

A No, it absolutely is not. The keys to

convi ction based upon these data would tell us

that you should, first of all, avoid the use of a
THC legal limt because it'll get you in trouble
and it'll prevent you from convicting sonebody

who i s inpaired, and you should al so charge
inpairnment. Don't charge incapability of safe

dri vi ng.
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Q Three slides on, please. Your Honor,
slide 64. M. Wod, are there any additional
noteworthy findings fromthe Col orado data?

A Yes, we have seen earlier data that half
or nore of the THC only cases test below 5
nanograns. Yet, if we look at this mddle set of
tabl es here, we see that very few of those are
charged with either DU or DWAI if they're 5
nanograns or below, telling us that with the
current |legal systemthat we have in Col orado, we
are already not charging people when they
probably should be charged if they were charged
with DWAI. The prosecutors just aren't bothering
to do it.

Q M. Wod, can you explain to the
tri bunal how human behavior factors into the
opi ni on t hat reschedul i ng woul d I ncr ease
mari j uana usage and consequently drugged driving
fatalities, which you' ve testified to?

A Can you ask the question a bit nore
clearly? | want to make sure | understand it.

Q Certainly, can you explain to the court
how human behavi or factors into your opinion that
rescheduling would |l ead to an increase in drugged

driving fatalities?
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A \Well, once a rescheduling occurs, one
woul d expect that an individual m ght say, this
I's not as dangerous as they used to think it was,
so | can now go ahead and drive. And so we m ght
expect to have a higher nunber of drugged driving
I ncidents than we have had in the past.

Q M. Wod, did the governnent assess this
risk that this behavioral change woul d pose to
the driving public?

A  Absolutely not. There was nothing in --
nothing that -- that | presented here was
i ncluded in any information fromDER, fromthe
DEA, from HHS, or the DQJ.

Q So the governnment did not assess this
I nformati on?

A Ddn't even touch it. Didn't even
recognize it. This is published information, by
t he way.

Q Two slides on, please.

A It wasn’t secret.

Q M. Wod, how would you summari ze your
opinion regarding rescheduling and increased
marij uana usage with respect to human behavi or
and with respect to the effect of rescheduling on

I ncreased marijuana usage, if it wll increase?
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A Sure. In sumary, | would say that we
have concl usi ve evi dence that policy changes nade
by the governnent can inpact the consunption
preval ence in the population. W have seen that
mari juana can i ndeed cause inpairnent, that it
can indeed cause deaths and serious bodily
injuries. W can expect that the intervention
the governnent is proposing right now, which is
to down classify from Schedule | to Schedule |11
Is likely to cause a greater increase in
preval ence, as shown here on this graph. And we
can expect that there will be a higher nunber of
fatalities.

Q M. Wod, how many fatalities per year
did you testify that that average woul d be?

A  Wll, we don't know what it is right
now. | believe in an earlier testinony from one
of the governnent w tnesses was they expected
2,000 to 5,000 --

MR LONICH  Qbjection.

MR. M GHELL: Hold on, sir. W have an
obj ecti on.

MR LONICH | request that the w tness
answer the question on his own know edge and

studies. He's referencing testinony previously
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had in this proceeding. He should've been
sequestered. | don't know where he got the
information fromor where he heard it, but | just
request that he not comrent on things that were
said previously in the proceedi ngs.

JUDGE JULI US: | understand that
obj ecti on. Sir, how do you know what was
testified to earlier in this hearing?

THE WTNESS: | read the transcript.

JUDCGE JULIUS: Ckay.

MR. LONICH  Your Honor, we would just
note for the record, pursuant to the tribunal's
order, the witness should have been sequestered
and not have read or heard any of the testinony.

JUDGE JULIUS: Understood. Go ahead,
Counsel .

MR, M GHELL: Certainly. M. Wod, two
slides on, please. One nore slide. Thank you.
M. Wod, before we end today, do you have one

final story for the tribunal of a victimof drunk

drivi ng?

THE W TNESS: Yes. Let nme just
hi ghli ght four cases that illustrate the problem
we're dealing with here. | described the son, ny
son's <case, in the wupper left-hand corner.
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That's Brian and his wife, Erin. The wonen that
killed Brian were sentenced to five and eight
years, respectively. They served three and five
years respectively. Both were placed under a
bench warrant because neither one of them
conplied with a court requirenent that they
provide a restitution for a partial paynent for
the burial expenses for ny son. The Defendant
Bow i ng has never been found in the |last 10
years. W have found Wchert. Last | heard,
she's nowin jail awaiting a trial for killing
anot her man and under a $5 mllion bail.

It turns out that had they been
convicted of vehicular homcide due to DU
instead of driving with disregard for the safety
of others, the recommended sentencing wi ndow in
the State of Washington at that tine would have
suggested 12 to 15 years.

Bel ow Brian is Paeyton Know ton, 8 years
old, killed by Kyle Couch as Paeyton was com ng
back from her second-grade graduation. Kyle was
assessed by two drug recognition experts who both
said, this man is unsafe to drive. He is
I ncapabl e of safe driving. And his blood was

tested at and showed 1.5 nanograns per mlliliter
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of THC. Now it turns out he had confessed to
consum ng an edi ble, not snoking, and the edible
results in blood is much, nmuch, nuch | ower than
it isif you are snoking. So 1.5 nanograms is
about what you woul d expect for sonebody who had
just consuned an edi bl e many hours before.

Because of the |ow |l evel, Kyle Couch was
convicted of careless driving resulting in death,
which is a m sdeneanor in Col orado, and he was
sentenced to 60 days in jail. He also pled
guilty to buying his marijuana using a fake |ID,
for which he was sentenced an additional 90 days
injail. 150 days for killing an 8-year-old
girl.

Next to her is Rosemary Tenpel. She was
killed by Tim Durden, his blood was tested four
hours after the crash at 4.2 nanograns per
mlliliter. He also received a |ighter sentence.
He was rel eased after 3 years of a 4.5 year
sent ence.

Let nme close with Tanya and Adri an
Guevara, 25 years old, and her 5-week-old son,
killed by Steven Ryan, who confessed to driving
under the influence of marijuana at the tine he

killed Tanya imedi ately. Adrian suffered for
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five nore days before he died. He was convicted
and sentenced to 10 years in prison. That sounds
good, but this occurred in Colorado. Shortly
after he was sentenced to prison, the Col orado
passed its 5 nanogramlaw. Hi s sentence was then
appeal ed, and he was rel eased.

Al'l of these victinms were peopl e that
have been victimzed tw ce. Once by drug-
I npaired drivers, and secondly, by a |legal system
t hat showed greater synpathy for drug users than
they did for drug victins.

MR. M GHELL: Your Honor, that concl udes
the direct exam nation of M. Wod.

JUDCGE JULIUS: Thank you, sir.

THE WTNESS: | thank the Court, for its
tinme,

JUDGE JULIUS: Before we nove on to
cross, the court has at |east one question |I'd
like to ask M. Wod.

THE W TNESS: Mmn hnmm

JUDGE JULIUS: Are you famliar with the
Control |l ed Substances Act --

THE W TNESS: | am
JUDGE JULI US: Definition --
THE W TNESS: | am
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JUDGE JULIUS: O nmarijuana?

THE W TNESS. Yes.

JUDGE JULIUS: Just for clarity of the
record, it's at 21 U S.C. 8§ 802, § 16A. Subject
to subparagraph B, the terns nmarijuana and
marijuana, spelled variously with an Hor a J,
nmean all parts of the plant Cannabis sativa L.,
whet her growi ng or not, the seeds thereof, the
resin extracted fromany part of such plant, and
every conpound, nmanufacture, salt, derivative,

m xture, or preparation of such plant, its seeds,
or resin. Subsection B defines what is not
included in that definition: henp.

THE WTNESS: R ght.

JUDGE JULIUS: And the mature stal ks of
the plant, things derived from the stalk,
sterilized seeds, things like that. 1Is this the
definition of marijuana that you' ve used to
research and provide your opinions, or do you
have a different definition of marijuana that you

use in your study and in your opinions?

THE W TNESS: When speaking of
marijuana, | use the definition that you have
described. | typically don't refer to marijuana
inpairnment. | typically in ny work refer to it
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as THC i npai rnment because it's nore specific.

JUDGE JULIUS: Okay. Thank you. Cross-
exam nation for the governnent whenever you're
r eady.

MR. LONICH  Yes, Your Honor. The
Wi t ness has been testifying for alnost an hour at
this point. Wuld now be an appropriate tinme for
a qui ck confort break?

JUDCGE JULIUS: W can certainly do that.

MR. LONICH  Okay.

JUDGE JULIUS: W can take 15 m nutes?

MR. LONI CH That works.

(Wher eupon, the above-entitled matter
went off the record at 1:51 p.m and resuned at
2:06 p.m)

JUDCGE JULIUS: | understand from court
staff that there may be a procedural issue that
someone wanted to raise to the court's attention.
| s that the case?

MR. HARRI NGTON: Yes, Your Honor. | have
a procedural question, but it can wait until
after any cross or redirect.

JUDGE JULIUS: Ckay.

MR, HARRI NGTON:  Unl ess, yeah.

JUDGE JULI US: | wasn't sure how
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pressing it was, but we can certainly wait.

MR, HARRI NGTON: Not that pressing,
t hank you.

JUDGE JULIUS: Ckay. Cross-exan nation
fromthe governnent, sir, whenever you're ready.

MR. LONICH  Yes. Your Honor, at this
time and with all due respect to M. Wod and the
sensitive inpact of sonme of his testinony, we
woul d request and nove at this tinme to strike or
disregard this wtness' testinony. As he
testified on direct, he had read the transcri pt
multiple tinmes throughout the presentation.
There's references to other wi tnesses’ testinony.
That is a direct violation of this tribunal's
order, and it is clear that the testinony today
was tail ored based on that previous order.

JUDGE JULI US: Counsel, do you have a
response to that?

MR. M GHELL: Thank you. Your Honor, we
just | earned about this now, but the court has
been emailing out to all counsel and all parties
uncorrect ed transcripts of each day's
proceedi ngs. And again, we just |earned about
this and just wanted to nmake Your Honor aware of

that. We're prepared to give the governnent as
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|l ong a |l eash as they want on cross. W think
that if he's read the transcripts, he's not being
offered as a rebuttal wtness to any of the
governnment's witnesses. It goes to weight. It
doesn't go to the substance. The substance is
studies, it's materials that M. Wod -- that are
I ndependent of a rebuttal to the governnent's

W t nesses.

Again, they can exam ne him as cl osely
as they want to on cross, but this court has been
emai ling transcripts out not only to counsel for
the parties but to sonme of the parties
t hensel ves.

JUDGE JULIUS: Understood, Counsel. W
| ooked into that. The court | ooked into it
during the recess as well as to how M. Wod
woul d obtain those, and because he is the party,
parties are receiving the transcripts along with
counsel, so we understand that that's how he got
it. Anything further in support of the notion
from governnent counsel ?

MR LONICH  Just the one point, Your
Honor. We would maintain that although they're
presenting it as not a rebuttal w tness, based on

the fact that he had previous know edge of sone

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




© 00 N oo o b~ W DN Pk

N DN N DD DD P P P PP PP PP PP PP
o A W N P O © 0 N O O b W N B+, O

of the testinony than that was described in the
presentation, it's a de facto rebuttal w tness.

JUDGE JULI US: | understand the
argunents fromboth sides. | wll deny the
nmotion to strike the testinony inits entirety.
| wll consider argunents that go to wei ght of
aspects of the testinony based on the indication
that it was based on having read transcripts.
But it'll go to weight as opposed to
adm ssibility.

MR LONICH Yes, Your Honor.

MR. M GHELL: Thank you.

JUDGE  JULI US: Cr oss- exam nati on,
whenever you' re ready.

MR LONICH Wth that, Your Honor, no
cross fromthe Governnent.

JUDGE JULIUS: Gkay. Thank you. And
W th no cross, there's no need for any redirect.
Thank you very nuch, M. Wod. That does
concl ude your testinony. Thank you so nuch for
sharing with us.

THE W TNESS: Thank you, Your Honor.

JUDCGE JULIUS: Yeah, so you are excused
at this tine.

THE W TNESS: Ckay.
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JUDGE JULIUS: Al right, so we continue
to nove ahead of schedule. W are now, with
that, on the schedule where we were planning to
be at 3:00 p.m tonorrow, sSo we are very much
ahead of schedule. W will start tonorrow with
Dr. Kenneth Finn's opening statenent. | think at
this point, that was supposed to start at 3:15
and 3:30 with the direct exam nation of Dr.
Finn's first witness. | would just maybe ask
that Dr. Finn's counsel perhaps be prepared to
nove forward wth both wtnesses if at all
possi bl e t onorrow.

MR, KENNEALLY: Judge, | do think that's
possi bl e. |'"'m prepared to give ny opening
statenent nowif it pleases the court. |If you'd
like to do it tonorrow, we can do it as well.

The only request that | would have is -- M --
excuse ne, Dr. Finn is comng fromArizona, and
his flight gets in at 9:00 tonight. | would |ike
to have a chance for himjust to reviewthe
exhibits prior to court starting tonorrow. So
with the court's indul gence, could we maybe nove
the start of court back until about 9:30? Just
because there's a few exhibits that | wanted to

get through, and | know the buil ding opens up
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generally around 8:30. | just want to have
sufficient time in order to do that.

JUDGE JULIUS: Any objection to starting
alittle bit [ater tonorrow?

MR LONICH No objection fromthe
gover nnent, Your Honor.

MR. McNI CHOLS: None fromus, Your Honor.

JUDGE JULIUS: Okay, and | haven't
forgotten about your procedural issue. That's
fine with the court. Let's go ahead and if you're
prepared to do your opening statenent today --

MR, KENNEALLY: Sur e.

JUDGE JULIUS: Let's just go ahead and
knock that out. That'll get us 15 m nutes ahead
of schedule further, and we'll go fromthere.

MR, KENNEALLY: My it please, Your
Honor. On Novenber 20th, 2019, a 19-year-old,
Johnny Stack, sat down at a famly dinner, and he
told his Mther, Laura Stack, the truth. He
said, you were right. You told ne that weed
woul d hurt ny brain, and it's ruined ny m nd and
my life. He said, you were right all along. [|I'm
sorry and | |love you. Three days later, Johnny,
during a psychotic epi sode caused by the very

marijuana that he was addicted to and had been
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prescri bed as nedicine, clinbed to the roof of a
six-story building, and he junped to his death.

Now, you're going to hear from one of
t he physicians who saw this comng, Dr. Ken Finn.
And Dr. Finn has practiced for nore than three
decades. He's board certified in pain nedicine.
He's the past President of the Anmerican Board of
Pai n Medi ci ne, and he served as a nenber of the
Col orado Governor's Task Force that weighed
marijuana |legalization. He's the chief editor of
the first conprehensive peer-reviewed nedi cal
reference ever witten on the subject, Cannabis
and Medi cine: An Evidence-Based Approach. In
ot her words, he literally wote the book.

He has spent his career at the bedside
of the very patients that this drug is narketed
to. He knows the evidence and he knows the harm
Dr. Finnis going to testify that he lived
t hrough the opioid epidemc, and he believes that
we're on the onset of another one. This one, a
little bit harder to see because it's not
nmeasured by the unm stakabl e marker of overdose
deat hs, but silently through the suffering of
t hose who have been rendered nentally ill.

Now, Dr. Finn believes what this Court

Neal R. Gross and Co., Inc.
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must ultimately do is nmake this a nedical and
scientific question. Hold to that standard, and
Dr. Finnis going to tell you that the answer is
not even close. His testinony wll establish two
things. First, marijuana has no accepted nedi cal
use. Second, it has a high potential for abuse
and no accepted safety level. As to the second
point, Dr. Finn will put in front of you the
exact harmthat the FDA avoi ded consi deri ng,
which is what this drug does to the human m nd.
Now let's start with the nedical use.
Marijuana has never been taken up into the
ordi nary practice of Anmerican nedicine. The
overwhel mng mjority of physicians in this
country do not recommend it, least of all for
pain, which is the field that Dr. Finn has worked
in for 30 years. The nunbers are stark. In New
York and Florida, a little over 3 percent of
physi ci ans take part in the nedical program In
Col orado, under 2 percent. In Col orado, 3
physi ci ans, 3 out of nore than 17,000 |icensed
state physicians, wote a quarter of all
marij uana recommendations in a single year. In
Florida, 88 percent of certifications cane from

one-fifth of participating doctors, who, again,

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com



© 00 N oo o b~ W DN Pk

N D N N DD P P P PP P P PP PP PP
o A W N P O © 00 N O O b W N B+, O

1516

made up a little over one-third of all |icensed
physicians in the state. In Oregon, 9 doctors
approved nore than half the patients in the
entire programin the year. And Dr. Finn w |
tell you that the literature already has a nane
for this type of prescribing pattern. It's the
profile of a pill mll.

In addition, Dr. Finn wll tell you that
when a doctor recomrends or certifies marijuana,
it carries none of the hallmarks of real nedicine
such as dose, frequency, route, or strength.

Di spensary products swing wwldly fromvery little
THC to concentrates north of 90 percent and from
products with very few chem cal conponents to
products with hundreds, and this is where the
governnent's case breaks down. Dr. Finn is going
to testify that the reviews the FDA | eaned on
never studi ed the actual products on the shel ves.
The studies predom nantly consi dered | ow potency
preparations, sprays, and purified pharnmaceuti cal
cannabi noids. It's the equival ent of saying
drinking a handle of WId Turkey nmay have a

nmedi cal application because there are sone

I nconcl usive and highly contested studies that a

glass of red wine is good for your heart. On
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pain, Dr. Finn will testify that HHS is out of
step with far nore rigorous science and out of
step with the nedi cal organi zations that treat
the di sease. The highest quality reviews |and on
| ow, very low, or insufficient evidence across
the board. He will testify that not a single
nmedi cal organi zati on dealing with pain, including
the International Association of Pain Mdicine,
the Anerican Acadeny of Pain Medicine, the
Anerican Chronic Pain Association, endorses
di spensary marijuana, and neither do credible
medi cal organi zations dealing with pain. He wl|
note that when every authority outside of D. C
that treats this illness does not recommend it,
that's not a currently accepted nedi cal use.

It's a currently rejected one and exposes the HHS
recomendati on and how they got there for what it
actually is.

Now, if the first half of Dr. Finn's
testinony's about what marijuana cannot do, the
second half is about what it does do, and here
the harmis grave, docunented, and grow ng. He
starts wth addiction. Recent NI DA and CDC
estimates put cannabis use disorder at up to 30

percent of users, rates that neet or beat al cohol
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and opioids. And Dr. Finn wll refrane what

addi ction even neans in this context because the
governnment gets it wong. The threat is not

t hrough withdrawal that's rough, or calls to

poi son control, or overdose counts. The threat
Is that the steady use—npre and nore, and higher
and hi gher potency—teads to di sease, nost starkly
in the formof psychosis.

A 2023 nationw de study of nearly 6.9
mllion people, built on five decades of records,
found a strong |link between cannabis use di sorder
and schi zophrenia and estimted that as many as
30 percent of the schizophrenia cases in young
men may have been prevented but for cannabis use.
Let ne say that again. Nearly one-third of the
cases of this devast ati ng di sease t hat
imm serates the afflicted and everyone around
them coul d have been prevented but for marijuana
use. Study after study says the sane, with
frequency of use and, above all, potency driving
the risk.

Dr. Finn wants this Court to understand
that at sonme point the science nust stop being
abstract and wunderstand that findings and

j udgnents, they have consequences, and that's why
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he's offering Laura Stack. She's going to tell
you the story of her son, Johnny, which I
mentioned, how he began wusing nmarijuana in
Col orado after it was |egalized, how he becane
addi ct ed, how he becane psychotic, how he was
hospitalized tinme and tine again, how a
psychiatrist told himthat all he needs to do is
to swtch strains, and how he ultimately kill ed
hi rsel f, how he's gone now, forever. And she's
going to tell you what it's like for a nother to
have to live with that fact and she's not going
to testify al one.

Through the sworn affidavits of nore
than 80 other parents, her testinony wll
establish that Johnny was no outlier: nothers
and fathers who watched healthy, gifted kids cone
across, mnd and soul, the sane way fromthe sane
cause, often tragically to the sane end. Dr.
Finn will tell you that rescheduling marijuana,
even though it will remain scheduled, is in fact
a big deal. As stated by Dr. Rossheim professor
at the University of Texas, in one of the
supporting affidavits to Dr. Finn's testinony,
rescheduling ratifies the industry's central

sales pitch that this is nedicine when the very
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best the science can show is that perhaps sone of
t he conpounds mi ght be nedicine for a select few
conditions, and it stanps that pitch with the
seal of the United States governnent, and that
means sonet hi ng.

In closing, Dr. Finn will establish that
recreational marijuana as nedicine is a lie, or
at best unproven. Dr. Finn wll ask that a
judgnent this grave, a judgnent this deadly
serious, nmust not be nmade on evidence the
governnent itself calls m xed and inconcl usive
because the truth remains the truth, uncertainty
and risk remain uncertainty and risk, and the
burden remai ns the burden. The only question
|l eft for Your Honor is: Who is going to bear
t hese things, the governnent and the industry or
the Laura Stacks of the world? Thank you, Judge.

JUDGE JULIUS: Thank you, M. Kenneally.
Al right. Before we adjourn today, M.
Harrington, did you have an i ssue you wanted to
raise to the Court's attention?

MR, HARRI NGTON:  Yes, Your Honor. [|I'm
not sure if this is even a procedural question,
but next week I'mpresenting Dr. D Souza by BTC

as an expert, and |I've noticed that all of the
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experts who have testified, you have asked them
about the federal definition of cannabis. Just
to make sure that the presentation's hel pful and
cl ear and doesn't |eave lingering questions, is
there anything | can do to accommopdat e t hat
guestion?

JUDGE JULIUS: Nothing in particular.
just want to make sure that we -- because | asked
t hat question of one of the first experts, | just
want to be consistent in nmaking sure that when we
get an opinion with regard to marijuana, what
definition we're using. Just want to make sure.
People tend to speak a little | oosely sonetines
about nmedi cal mari j uana or recreational
marijuana. Just because what |'minterested
primarily inis the CSA definition, | just want
to nmake sure that we're all tal king about the
sane concept.

MR, HARRI NGTON:  Thank you, Your Honor.

JUDGE JULIUS: Any other matters before
we adj ourn today?

MR. LONI CH: Not hi ng from the
gover nnent, Your Honor.

JUDGE JULIUS: Al right. W wll be

adjourned until 9:30 tonmorrow. W'Il do a little
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bit del ayed start because we are so far ahead.
Thank you, everyone. Have a good eveni ng, and
we' |l be adjourned until 9:30.

(Wher eupon, the above-entitled matter

went off the record at 2:22 p.m)

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com



© 00 N oo o b~ W DN PP

N D N N MDD P P P PP PP PP kPP
o A W N P O © 00 N O O b W N B+, O

1523

CERTI FI CATE

This is to certify that the foregoing transcript
was duly recorded and accurately transcri bed
under ny direction; further, that said transcript
Is a true and accurate record of the proceedi ngs;
and that | am neither counsel for, related to,

nor enployed by any of the parties to this action
in which this matter was taken; and further that

| amnot a relative nor an enpl oyee of any of the
parties nor counsel enployed by the parties, and
| amnot financially or otherwise interested in

t he outcone of the action.

Janes Cordes
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